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FROM . Stanley Bach, Senior Specialist in the Legidative Process
Government and Fnance Division
Jack Maskell, Legidlative Attorney
American Law Divison

This memorandum responds to numerous congressional requests for informationon
the presdentid eectord vote process and the role of Congress in that process. The
memorandum identifies the primary stages, requirements, and procedures for casting and
counting electoral votesfor the election of the President andVice President. Thisprocessin
most cases has been uneventful and noncortroversial. Inthe context of the 2000 presidentid
election, however, there has been speculationabout a number of possibilitiesfor which there
may be no judicial or congressional precedernt.

Because of the absence of specific and persuasive authority on some issues, and in
light of the time frame in which this information has been requested to be presented, this
memorandum attempts to at least identify and present some of the possible issues and
guestions which have beenraised, even when not necessarily resolving them by reference to
authoritative source material or decisons The topics presented are arranged in the
approximate order of their occurrence.

Much of what follows in this memorandum is based onthe United States Constitution
and on afederal law enacted in 1887 and amended in 1948, now codified in Title 3 of the
United States Code. Reference isalso made to congressional precedent and practice. Early
congressiona precedents on the counting of eectora votes, which may be found in Hinds
and Cannon’ sPrecedents of the House of Representatives, are sometimesinconggent with
each other and with more recent practice. Thisrecord, coupled with the events of 1877,
provided the impetus for codifying procedureinthe 1887 law. Precedents which pre-date the
1887 Act may be primarily of historical significance, particularly to the extent that they ae
Inconsistent with express provisions of the 1887 Ad, as amended.

This memorandum was prepared by the Congressiona Resear ch Serviceto enable distribution to more than
one congressional clien.
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Appointment of Electors: Election Day. The United States Constitution providesthat each
state“shdl appoint” elecors for President and Vice President in the manner directed by its
state legislature (Art. Il, Sec 1, cl. 2), on the day which may be determined by Congress
(Article 11, Sec. 1, cl. 3). Congress has determined in Federal law that the “dedors of
President and V ice President shall be appointed, in each State” on election day, that is, the
“Tuesday next after the first Monday in Novenmber” every fourth year (this year, on
November 7, 2000). (3U.S.C. 81).

Final State Deter mination of Election Contestsand Controversies. Congress has, since
1887, sought to plece the regponghility for resolving election conteds and challenges to
presidential dectionsin a state upon that state itself. Federal law providesthat if a state,
under its esablished gatutory procedure, has made a*“final determination of any controversy
or contest” relative to the presdential eection in that date, and if that determination is
completed under this procedure at lead six daysbefore the electors are to meet to vote (six
days prior to December 18 is December 12, 2000), such determiretion is to be considered
“conclusive” as to which electors were gopointed on electionday (3U.S.C. §5).

Certification by the Governor. The Governor of astate isrequired by federd law “as soon
aspracticable” after the “fina ascertainment” of the appointment of the electors, or “assoon
as practicable” after the “final determinationof any controversy or contest” concerning such
election under its statutory procedure for election contests, to send to the Archivist of the
United States by registered mail and under state seal, “a certificate of such ascertainment of
the el ectors gopointed,” including the names and numbersof votesfor each person for whose
appointment aselecor any votes were given (3U.S.C. § 6).

Duplicate Certificatesto Electors. On or before December 18, 2000, the Gover nor of the
stateisrequired to ddiver to theelectors of the gate Sx duplicate-originals of the certificate
sent to the Archivist of the United States under state seal. (3 U.S.C. § 6)

Meeting of Electorsto Cast Votes for President and Vice Presdent. The dectorsof a
date areto meet at the place designated by that state, on the first Monday after the second
Wednesday in December (December 18, 2000), to cast their votes for President and Vice
President of the United States (United States Constitution, Amendment 12; 3 U.S.C. §8
7,8).

Electors Certifications of Votes. At the time of the meeting of the dectors, after ther
votes, the d ectorsare tomake and sign certificates of their votes containing two distinct lists,
one being the votes for President and the other the votes for Vice President; they are
instructed to attach to these lists the certificate furnished to them by the governor; to seal
those certificatesand to certify on them that these are all of the votesfor President and Vice
Pregdent; and then to send one certificate to the President of the Senate, and two certificates
to the scretary of date of their state (one to be held subed to the order of the President of
the Senate). Onthe day after thar meeting (December 19, 2000), the electorsareto forward
by registered mail two of the certificatesto the Archivist of the United States (oneto be held
subject to the order of the President of the Senate), and oneto the judgein the digrict where
the electors have assenmbled (3 U.S.C. 8§ 9,10,11).



CRS-3

Congressional Demand for Certificates. If no certificate of vote or listshave been received
by the President of the Senate or the Archivis from dectors by the fourth Wednesday in
December (December 27, 2000), then the President of the Senate (or the Archivist if the
President of the Senate is nat avallable) shall requed the secreary of date of the gate to
immediately forward the certificatesand listslodged with t he secretary of stat e, and shall send
a special messenger to the judge of the district to transmit the ligs lodged with that judge (3
U.S.C. 8§ 12,13).

Transmittal of Governors Certificatesfrom Archivist to Congress. At the first meeting
of the Congress, January 3, 2001, the Archivist of the United States shall tranamit to the two
houses every certificate received fromthe Goverrors of the gates (3 U.S.C. § 6).

Datefor Counting Electoral Votes. The date for counting the electoral votesis fixed by
law. At present, that date is January 6 following each presidential election (3 U.SC. §15).
In 2001, January 6fallson a Saturday. On October 24, 2000, the Serate passed S.J.Res. 55,
changing the dateto January 5, 2001 (and reiterating some of the provisons of law discussed
below). As of the date of this memorandum, the joint resolution awaits House and
presidentia action.

Venuefor Counting Electoral Votes. The electoral votes are counted at a joint session of
the Senate and the House of Representatives, meeting in the House chamber. (The United
States Code refers to the evert as ajoint meeting; it also has been characterized in the
Congressional Record asajoirnt convention.) Thejoint session convenesat 1:00 p.m. on that
day. ThePresident of the Senateisthe presiding officer (3U.S.C. 815). The President pro
tempore of the Senate has presided in the absence of the President of the Senate (Deschler’s
Precedentsof the United States House of Representatives|hereafter Deschler’ s Precedentq,
v. 3,Ch. 10, 825, recording that, in January 1969, V ice President Humphrey "declined to
preside over thejoint sesson to court the electoral votes.").

Opening of theVotesfar Each Stateand theDistrict of Columbia. Under 3U.S.C. 815,
the President of the Senate opens and presents the certificates of the electora votes of the
states and the District of Columbia in alphabetical order. (As discussed above under 3
U.S.C. 889-10, the electors in each state, having voted, are to sign, sed, and certify the
certificates. Under 811 of the same title, they are to mail one such certificateto the President
of the Senate and mail two others to the Archivig of the United States)

Reading of the Votes by House and Senate Tellers. The certificate or equivalernt paper
fromeachstate and the District of Columbiathenisto beread by tellers previously appointed
from among the membership of the House and Senate. Before the joint session convenes,
each house appoints two of its members to bethe tellers.

Counting the Votes and Announcing the Result. After the votes of each stae and the
Didria of Columbia have beenread, the tellers record and count them. When this process
has been completed, the President of the Senate announces whether any candidates have
received the required mgority votes for Presdent and Vice President. If so, that
"announcement shall be deemed a sufficient declaration of the persons, if any, elected
President and Vice President of the United States" (3 U.S.C. §15).
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Expediting the Process of Opening and Reading Votes. The joint session may agreeto
expedite this process when no controversy is anticipated. In the 1997 joint meeting, for
example, the Vice President announced: "Under well-established precedents, unlessamotion
shdl be made in any case, the reading of the forma portions of the certificates will be
dispensed with. After ascertainment has been had that the certificates are authentic and
correct in form, the tellers will count and make a list of the votes cast by the electors of the
several States.” (Congressional Record [daily edition], January 9, 1997, p. H77) TheVice
President proceeded to openthe certificatesin aphabetical order and passedtothe tellersthe
certificates showing the votes of the d edtors in each gate and the Digrict of Columbia In
each case, the tellers then read, counted, and announced the result for each state and the
District of Columhia. According to the Congressional Record, the joint sesson consumed
precisely 24 minutes.

TheM ajority Required for Election. The 12th Amendment requiresthewi ming candi date
to receive "a maority of the whole number of Electors appointed.” That number normaly
becomesthe same asa magjority of the number of electoral votes counted by thetellers. The
one exception we have identified occurred in 1873 when the Vice President announced that
Presdent Grant had received "a majority of the whole number of electoral votes,” even
though the Vice President also indicated that not all of those dectord votes had been
counted. In that case, the two houses, under procedures similar to those described below,
had decided not to count the electoral votes from Arkansasand Louisiana. Nonetheless, the
number of d ectord votesdlocated to Arkansasand Louisianaevidently wereincluded in"the
whole number of electoral votes' for purposes of determining whether President Grant had
received the majority required for election. (Congressional Globe, February 12, 1873, pp.
1305-1306) It should benot ed that President Grant alsowonamagjority of the el ectoral votes
counted. If dectord votesfrom a stateor the District of Columbiawere not availableto be
counted during the joint sesson (and if the question were raised inatimely fashion), the joint
sesson might be called upon to address the effect of thissituation on what number of votes
would constitute the "majority of the whole number of Electors appointed.” In 1865, only
two of the three Nevada electors cast thar electoral votes. In the joint session, only two
Nevada votes were counted and included in the “whole number of electoral votes.” 69
Congressional Globe 668-669, 38" Cong., 2d Sess. (February 8,1865). We are not aware
of irstancesin whicdh this issue has become a source of contention.

ProceduresDuring Joint Sesson. Title3includesprovisionsgoverning the conduct of the
joint sesson. The seating of Senaors, Representatives, and officidsis governed by §16.
Under 8§18, the Presdent of the Senae isto preserveorder. This authority may encompass
the authority to decide questions of order, but the gatute is not explicit on this point. Also,
no debate isto be alowed and no question isto be "put by the presiding officer except to
either House on a motion to withdraw." (The statute provides for the Senate to withdraw
automaticaly under circumstances discussed below. However, the statute makes no other
explicit reference to amotion to withdraw.)

Continuity of the Joint Session. Section 16 is intended to ensure that the joint session
conductsand completes itsbus ness expeditiously. As just noted, §18 prohibits debateand
almost all questions. Section 16 providesthat the joint sessonisto continue until the count
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iscompleted and the result announced, and limitsrecessesif the process of counting the votes
and anmnouncing the results becomes time-consumng.

Objecting to the Counting of One or More Electoral Votes. 3 U.S.C. 815 includes a
procedurefor making and acting on objections to the counting of one or more of the el ectoral
votes fromastate or the District of Columbia. Whenthe certificate or equivalert paper from
each state (or the District of Columhia) isread, "the President of the Senate shall call for
objections, if any." Any such objection must be presented in writing and must be signed by
at least one Senator and one Representative. The objection” shall satecdearly and concisdly,
and without argument, the ground thereof...." When an objectionis received, each house is
to meet and consider it separately. The statute states that [ njo votes or papers from any
other State shall be acted upon until the objections previously madeto the votes or pape's
fromany State shall have been findly disposed of." However, in 1873, before enactment of
the law now in force, the joint session agreed, without objection and for reasons of
convenience, to entertain objectionswith regard to two or more states before the two houses
met separately to congder any of them.

Disposing of Objections. The joint sesson does not act on any objectionsthat are made.
Ingead, the joint session is suspended while each house meets separately to debate the
objection and vote whether, based on the objection, to count the vote or votesin question.
Both houses must vote separdely to agree to the oljection. (Thisisthe form in which the
guedion was put in 1969; Deschler’'s Precedents v. 3, Ch. 10, 83.6.) Othewise, the
objection falls and the vote or votes are counted. (3 U.S.C. 815, provides that "the two
Houses concurrently may reject the vote or votes ....) These procedur es have been invoked
once since enactment of the 1887 law. In 1969, a Representative and a Senator objected in
writing to counting the vote of an elector from North Carolina who had cast his vote for
George Wallace and CurtisLeMay. Bothhouses, meeting and voting separ ately, rgected the
objection, so when the joint session resumed, the challenged electoral vote was counted as
cad. (This episode is discussed in Deschler’s Precedents v. 3, Ch. 10, §83.6.) In that
instance the elector whose votewas chdlenged was from a stae that did not by law “ bind”
its electors to vote only for the candidates to whom they are pledged. The instance of an
elector voting for adifferent candidate (the so-called “faithless elector”), from a state which
does, infact, bind by law the elector to vote for the candidate to whom liged or pledged (see
Ray v. Blair, 343 U.S. 214 (1952) in which the Court upheld the permissibility of such state
limitations but did not address their enforceability), has not as yet been expressly addressed
by the Congress or the courts.

Procedur esfor Considering Objections. 3U.S.C. 8§17 laysout proceduresfor each house
to follow in debating and voting on anobjection. (As these procedures affect either house,
however, they presumably are rule-making provisions of law which that house can decide
unilaterally to alter.) These procedures limit debae on the objection to not more than two
hours, during which each member may speak only once and for not more than five minutes.
Then "it shall be the duty of the presiding officer of each House to put the main question
without further debate.” Under thisprovision, the presiding officer in eachhouseheldin 1969
that a motion to tablethe objection was not in order (Deschler’s Precedents v. 3, Ch. 10,
83.7). On the other hand, the Senate agreed, by unanimous consent, during the same
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proceeding to a different way inwhich the time for debate wasto be controlled and all ocated
(Deschler’s Precedents v. 3, Ch. 10, §3.8).

Basisfor Objections. The general grounds for an objection to the counting of anelectoral
vote or votes would appear from the federal gatute and from historical sources to be that
such vote was not “regularly given” by an eector, and/or that the dector was not “lawfully
certified” according to state gatutory procedures Thestatutory provision first states inthe
negative that “no electoral vote ... regularly given by electors whose appointment has been
lawfully certified ... fromwhich but one return has beenreceived shall be rejected” (3U.S.C.
8 15), and then reiterates for clarity (see Conference Report on 1887 legidation, 18
Congressional Record 668, 49" Cong., 2d Sess., January 14, 1887) that both houses
concur rently may reject avote when not “so regularly given” by electors “so certified.” 3
U.S.C. §15. It should be noted that the word“ lawfully” was expresdy inserted by the House
in the Senae legislation (S. 9, 49" Cong.) before the word “certified” (Conference Report,
supra, 18 Congressional Record at 668). Such addition arguably providesan indication that
Congress thought it might, as a grounds for an objection, question and look into the
lawfulness of the certification under state lav. Whilethefirst objection of “regularly given”
may, in practice, subsume the latter (as avote may arguably be other than “regularly given”
if it were given by one who was not “lawfully certified”), the two oljedions are not
necessar ily the same. Inthe case of the so-called “faithless elector” in 1969, described above,
the elector was apparently “lawfully certified” by the state, but the objection raised was that
the vote wasnot “regularly given” by such elector.

Receipt of Two Certificates from the Same State. Because of the recent historical
experience prior to 1887, Congresswas particularly concernedinthe gatute of 1887 withthe
case of two lists of electors and votes being presented to Congress from the same state.
Thereappear to be three different contingencies provided for inthe satute for two listsbeing
presented. In the first instance, there would be two lists proffered, but the assumption
presented in the law is that only one list would be from electors who wer e determined to be
appointed pursuant to thestateel ection contest statute (asprovided forin3U.S.C. §5), and
then in such case, only those electors should be counted. 1n the second case, when there are
two lids proffered as being from two different state authorities who arguably made
determinations provided for under 3 U.SC. 8 5 (a state statutory election contest
determining, at least 6 days prior to December 18, the winrer of the state presidential
eledtion), the question of whichstate authority is*the lawful tribunal of such State” to make
the decision (and thus the acceptance of those electors votes), shall be done only upon the
concurrent agreement of both houses* supported by the decision of such State so authorized
by its law....” In the third instance, if there isno determination by a state authority of the
guedionof which datewaslawfully appointed, t hen thetwo houses must agree concur rently
to accept the votes of one set of electors; but the two houses may al 0 concurrently agreenot
to accept the votes of electors fromthat state.

When the two houses disagree, then the statute states that the votes of the electors
whose appointment was certified by the Governor of the state shdl be counted. It isnot
precisely clear whether this contingency for split votes in the House and Senat e gpplies only
tothelast two scenarios, that is, only (a) wherethe Houseand Senae camnot decide between
two determinationsallegedly made under the state contest law, or (b) where no determinations
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have been made under statelaw; or rather, whether the contingency appliesevenwhere there
isonly one determination under astate election contest law and procedure. Thissection of
the statute, however, through its structure and its relationship to § 5 (and to give efect to §
5), although it is not free from doubt, seems to indicate tha when there is only one
determination by the state made in atimely fashion under the stat € selection contest law and
procedures (even when there are two or more listsor dates of eectors presented before the
Congress, then the Congress shall accept that state determination (3 U.S.C. § 15) as
“conclusive’ (3U.S.C. §5), and that the* split” decision procedure asbeing decided infavor
of the choice certified by the governor, may not have been intended to be applicable to that
first clause in the statute where only one date or group has been found to have been
determined, in a timely fashion, to be the éectors through the state's determination
procedures for dedion contests and controversies. Hinds Precedents of the House of
Representatives suggests that when agate has settled the matter “in accordance with a law
of that s ate Sx days before the timefor the meeting of electors,” then acontroversy over the
appointment of electors in that state “shdl not bea cause of question in the counting of the
electoral vote by Congress.” (Hinds' Precedents, vol 3, § 1914, referring only to the 1887
statute.) It should be noted that Hinds cites no precedent or ruling, but merely paraphrases
the statute, and it seems likely that this issue of the lawfulness of the determination and
certification by astate, could be raised and dealt with in the joint session.

Precedent subsequent to the statute’ soriginal enactment in1887 has beensparse. There
appearsonly to have been oneexample, in 1961, when the Governor of the State of Hawali
first certified the electors of Vice President Nixon as having been appointed, and then, due
to asubsequent recourt which determined tha Senaor Kemedy had wonthe Hawaii vote,
certified Senator Kennedy as the winner. Both slates of electors had met on the prescribed
day in December, cas ther votes for Presdent and Vice President, and transmitted them
according to the federal statute. This was the case even though the recount was apparently
not completed until alater date, that is, not until December 28 (Facts on File Weekly World
News Digest, Vol. XX, No. 1052, p. 469 (December 22-28, 1960)). The presding officer,
that is, the President of the Senate, Vice President Nixon, suggested “without the intent of
establishing aprecedent” that the latter and more recent certification of Senator Kennedy be
accepted so as “not to delay the further count of electoral votes.” Thiswas agreed to by
unanimous consert. (SeediscussoninDeschler’sPrecedents, at vol.3, Ch. 10, 8 3.5, pp. 12-
13).

Composition of theJoint Session. Unlessthelaw ischanged to providefor the joint session
to take place before January 3, 2001, the members of the 107th Congresswill participatein
the joint session and in any separ ate meetings of the House and Serate that arerequired to
dispose of ohjedions. Unless the condugon of such a separate meeting is delayed beyond
January 20, 2001, thedatefor inaugurating the new President and V ice President, the sitting
Vice President would remain the President of the Senate during any separate mesting of the
Senate.



