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Thank you, Congressman Delahunt, for conducting this hearing today in Boston on behalf of the House Judiciary Committee.  I look forward to hearing from Professor Warren and the Center for Responsible Lending, both of which I have learned to look to for insight and careful analysis of the foreclosure crisis and the unfair lending practices that caused it.  


As you know, we in Massachusetts have dedicated significant resources to combating predatory lending and the broad harms associated with thousands of foreclosures in the Commonwealth.  My office has brought public enforcement actions that have successfully sought to hold predatory lenders responsible for the foreclosures that predictably result from their unfair and deceptive lending.  And both the Legislature and regulators have implemented new laws to stem unnecessary foreclosures and to guard against predatory lending in the future.  But I would like to focus today on this issue of loan modifications and how they connect to actions taken or contemplated by Congress related to mortgage financing.

For more than a year now, my office, together with other Attorneys General on a national scope and with the Patrick Administration here in Massachusetts, have urged lenders and servicers to modify unsustainable mortgage loans to avoid foreclosures.  I continue to believe that, especially in the current real estate market, a significant portion of foreclosures should be avoided through loan modifications.  The loan modifications that I speak of would serve both borrowers and holders:  borrowers, of course, would achieve a monthly payment that they can afford, usually achieved by reducing interest rates and, as necessary, addressing arrearages, not necessarily by erasing them, but in a manner that still promotes an affordable monthly payment.  The holder benefits because they can significantly adjust the monthly payment to achieve a sustainable income stream that still exceeds the value recovered following a foreclosure.  To be clear:  I do not contend that every loan should be restructured.  We have seen enough fraudulent subprime loans in my office to know that many are beyond saving.  My approach has always been focused on (i) evaluating the borrower’s current ability to pay, (ii) comparing the value of that income stream to the expected losses at foreclosure, and (iii) demanding that lenders/servicers achieve a loan modification when it serves borrower interests as well as the holder’s economic interest.  In my view, this should not be controversial.  The interests of mortgage holders should align with the public interest in avoiding foreclosures, and loan modifications should be occurring on a massive scale.

Regrettably, that has not happened.  As I explained in testimony I submitted just over a month ago to the House Financial Services Committee, a year after zeroing in on loan modifications as a partial solution, we in Massachusetts can fairly assess the results of asking lenders and servicers to modify loans to avoid foreclosures:  The results are dismal:

· Successful modifications continue to be a tiny fraction of loans that are in foreclosure.  Likewise the number of modifications pales when compared to the number of loans that are delinquent.  

· Just as important, when so-called loan modifications are completed, too often they fail to provide an affordable monthly payment, and therefore fail to result in a sustainable loan.  They almost always increase, not decrease, principal and often even increase, not decrease, the borrower’s monthly payments.  By any measure, those types of loan modification are not helping borrowers and are not helping solve this foreclosure crisis.

You in Congress will inevitably hear from lenders and servicers that they are making strides in loan modifications and “doing all they can.”  I urge you to look behind those public statements and demand the facts:  Compare the number of modifications to the astounding number of loans in delinquency and foreclosure.  Look at what type of loan modifications are actually being completed—whether they provide affordability, whether it is temporary or sustainable, whether it just delays inevitable failure of the loan.  The answers to those questions are a critical part of the story.  And in my experience, the answers show that lenders and servicers have not achieved loan modifications to avoid unnecessary foreclosures.


That conclusion, I suggest, leads to two important impacts on the work of Congress:  First, as it considers the details of the federal government’s role in relieving private industry of its bad assets, the government should not accept the transfer of toxic products from the books of financial firms to our books without first requiring systemic loan modifications.  Real loan modification programs by lenders, servicers and investors are necessary to stop foreclosures, stabilize cash-flow on the mortgages owned by failing financial instruments, and help put a floor under the downward asset spiral that exacerbates the crisis in the credit markets.  An effective rescue package should require, as a condition of participation, that current mortgage holders and servicers rewrite delinquent loans to avoid foreclosure when the borrower’s current ability to pay, although it may not satisfy the scheduled payment, still provides an income stream preferable to expected losses at foreclosure.     

Second, Congress should authorize bankruptcy courts to modify distressed mortgage loans.  This is a critical protection for both homeowners and taxpayers.  It is an efficient mechanism to avoid unnecessary foreclosures, because it is tailored to the current circumstances of each homeowner, and overseen by a responsible federal Bankruptcy Court.  If lenders, servicers and investors had spent the last eighteen months pursuing workouts with borrowers on the scale mandated by the current crisis, then maybe policy makers should entertain industry claims that the bankruptcy amendments are not necessary.  But they haven’t.  Homeowners need a legal mechanism to achieve loan workouts that are consistent with financial realities and that will help protect our communities, our states, and the nation’s markets.  Congress should provide that mechanism in the bankruptcy courts.  In the end, we will have fewer bankruptcies if responsible financial companies act now to save themselves, and our economy.  

As Congress implements a multi-billion dollar rescue plan, there is no reason for those who created, packaged, invested in, and profited from securitized subprime loans to delay fixing their own problems.  Indeed, doing so should be mandatory for any who want to participate in a taxpayer-funded rescue plan.  

I thank you for the opportunity to be heard on this critical matter, and look forward to today’s testimony.

