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Deear Mr. Kiely and Mr. Shearer:

This letter constitutes my ruling, issued pursuant to 33 C.F.R. § 127.015(c), on Weaver's
Cove Energy, LLC’s {Weaver's Cove) appeal of (1) the Captain of the Port (COTP),
Southeastern New England’s October 24, 2007 Letter of Recommendation {LOR}, which
characterized the waterway from near Sandy Point, Prudence Island, Rhode Island to the site of
its Liquefied Natural Gas (LNG) facility in Fall River, Massachusetts, as unsuitable for the type,
size, and frequency of LNG marine traffic proposed by Weaver's Cove.' and of (2) the COTP’s
December 7, 2007 response to Weaver's Cove's request for reconsideration thereof. On January
8. 2008 | received the pending 70-page appeal along with 25 supporting exhibits. | have
carcfully reviewed that submission, the prior comespondence between Weaver s Cove and the
COTP, and the COTP's “Administrative Record,™ as listed in enclosure {2) to the Letter of
Recommendation. Having considered the foregoing, | adopt the COTP's unsuitability
recommendation and underlying analyses as modified herein, and partially deny the pending
appeal.

Background

The procedural posture of this matter in relation to the conditional authority to construct and
operate an LNG terminal, as granted to Weaver's Cove on July 15, 2005 by the Federal Energy
Regulatory Commission (FERC),” is somewhat unique. As a matter of more recent practice, and
as envisioned in Coast Guard Navigation and Vessel Inspection Circular (NVIC) 05-05," a
Captain of the Port’s Letter of Recommendation is generally released shortly after release of
FERC’s Final Environmental Impact Statement (FEIS), and in close temporal proximity to the

' As derailed in Weaver's Cove's May 12, 2004 Leiter of Intent, amended by its February 2, 2006 letter proposing
smaller LMG tankers, and agam amended by iz Febmary 21, 2007 submession entitled “ Additional Smaller LMNG

Ship Design.”
*112 FERC G107 (2005]).
NVIC 05-05 15 discuszed i full in Amalysis § LB, below,
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announcement of FERC's ultimate siting decision. By all accounts, this case did not tollow that
timeline. Accordingly, it 15 useful to recount the series of filings, correspondence, and events
that led to the COTPs issuance of his Letter of Recommendation, and, ultimately, the present
appeal, prior to addressing the specific issues raised therein.

On May 12, 2004, Weaver's Cove submitted a Letter of Intent (LOI) pursuant to 33 C.F.R. §
127.007 to the Captain of the Port {COTP) of Providence, Rhode Island, then-Captain Mary E.
!_.am:lr_'.','1 in which it proposed to use LNG tankers to transport LNG to a manine transfer facility il
intends to build in Fall River, Massachusetts, on the banks of the Taunton River. Weaver s Cove
originally envisioned building 950 foot LNG tankers, with a 145 foot beam, and a 37.5 foot draft,

that would be equipped with four containment tanks with a total storage capacity of 145,000
cubic meters. Under this initial proposal, such ships were to arrive in port every 5-7 days, for an
anticipated total of approximately 60 deliveries (round trips in and out of port) per year.

On September 7, 2004, the Coast Guard’s Marine Safety Office in Providence” hosted a Ports
and Waterways Safety Assessment (PAWSA) of Narragansett Bay. As explained in the resulting

teport:

The PAWSA process is a structured approach for obtaining expert judgments on the level
of waterway risk. The process also addresses the effectiveness of possible intervention
actions for reducing risk in the waterway. A select group of waterway users [ stakeholders
evaluate risk factors and the effectiveness of various intervention actions. Thus the
process is a joint effort involving waterway experts and the agencies / entities responsible
for implementing selected risk mitigation measures.”

Critically, the PAWSA considered the potential impacts and risk mitigation strategics for the
marine transport of LNG as proposed by Weaver's Cove’ at that time,

Cm May 20, 2005, the Federal Environmental Regulatory Commission (FERC) released its
Final Environmental Impact Statement (FELS) regarding Weaver’s Cove’s proposal.

After publication of FERC s FEIS, on June 14, 2005, the Assistant Commandant for Marine
Safety, Security, and Envirenmental Protection” issued Navigation and Vessel Inspection

* Captain Landry has since been promoted 1o the rank of Rear Admiral {Lower Half),

* The Coast Guard undertool internal organizational changes whereby Manne Safety Office Providence was
subsequently combined with Coast Guard Group Woods Hole 1o form a new, unified command called “Sector
Southeastern New England.” See 71 Fed Rep 14535 (March 22, 20063, In alignment with this change, the current
Captam of the Port 1s appropristely referred o a2 the Captain of the Port, Southeastern New England, vice Capiain of
the Porl, Providence.

* Pons and Waterways Safety Asscssment Workshop Report for Narragansett Bay {LOR enclosure (2], document §)
il

" The PAWSA also considered the potential impacts, risks, and mitigation strategies associated with an additional
proposzal submitted by Key Span LNG, LP, which was ultimately not approved by FERC.

* This position and associated Headquarters directorate has since been changed 10 Assistant Commandant for Marine
safery, Security, and Stewardship.
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Circular (NVIC) 05-05, entitled “CGuidance on Assessing the Suitability of a Waterway for
Liguefied MNatural Gas (LNC) Marine Traffic.” This document was developed, in large part,
from the process developed and followed by CAPT Landry up to that point for working as a
cooperating agency with FERC, and in processing Weaver's Cove’s Letter of Intent per 33
C.F.R. Part 127, As the NVIC itself explains, it was created: “to provide guidance to an
applicant seeking a permit to build and operate a shore-side LNG terminal on the timing and
scope of the process that is necessary to ensure that full consideration is given o safety and
security of the port, the facility and the vessels transporting LNG,™ to “assist the Coast Guard to
obtain all information needed to assess the propesed LNG marine operations and fulfill its
commitment to [FERC] to provide input to their Environmental Impact Statement (EIS);” and to
provide “guidance on the Coast Guard’s regulatory role in issuing a Letter of Recommendation
(LOR).™

The day after NVIC 035-05"s issuance, FERC issued an order under Section 3 of the National
Gas Act'” allowing Weaver's Cove to site, construct, and operate its proposed LNG facility,
subject to, among other things, 77 different environmental conditions.'' Under one such
condition, Weaver's Cove 15 required fo:

Annually review its waterway suitability assessment for the project; update the
assessment to reflect changing conditions; provide the updated assessment 1o the
cognizant [Coast Guard] Captain of the Port/Federal Maritime Security Coordinator for
review and validation; and provide a copy to the FERC staff. g

On August 10, 2005, the President signed into law the Safe, Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for Users {SAFETEA-LU}-” Sechion 1948 of that Act
states: “Notwithstanding any Federal law, regulation, or policy to the contrary, no Federal funds
shall be obligated or expendad for the demolition of the existing Brightman Street Bndge
connecting Fall River and Somerset, Massachusetts, and the existing Bnghtman Street Bndge
shall be maintained for pedestrian and bicycle access, and as an emergency service route.” The
existing {or “old™) Brightman Street Bridge as referenced in this legislation crosses the transit
route just to the south of the site of Weaver's Cove’s proposed facility. The bridge has only a 98-
foot wide horizontal opening for vessel traffic.'? It is located approximately 1,100 feet from a
new bridge, currently under construction, which has a 200-foot horizontal opening, and which s
better aligned with the federally maintained navigable channel. I3

"NVIC 05-05 at § 1.a, p2.

® S 15USC 8 TIT

'" 112 FERC 61,070 (2005).

2112 FERC 61,070, Appendix B. Condition 75 (2005),
Y Pub.L. 10%-59 (2003)

M See NOAA Chant No. 13227 © Fall River; State Pier”

'* Sop Eighth Coast Guard District letter, “MNavigation Review: Brightman Street Bridge Across the Tounton Biver,
Mile |8 Berween Fall River and Somersel, Massachusens, of May 8, 2007 (LOB, enclosure (2}, document 42} at &

3
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Presumably in developing alterative transit plans to confront the new reality of the old
Brightman Street bridge, Weaver's Cove commissioned Marine Safety Intemnational {MSI) to
prodluce a computer-based simulation modeling report of vessel transits along the intended transit
route from sea to the Weaver's Cove proposed facility, including between the old and new
Brightman Street bridges. This initial report was completed on October 26, 2005,

Om February 2, 2006, Weaver's Cove amended its Letter of Intent by submitting a “Change
ol Information” letter which modified the specifications of the vessels it intended to have call on
its facility to: 725 feet long, with a 82 foot beam, a 36 foot drafi, and three or four containment
tanks with an approximate capacity of 55,000 cubic meters. Given the reduced volume of this
“smaller tanker” proposal, Weaver's Cove estimated ships would make roughly 120 delivenies
(round trips in and out of port) per vear, at a rate of approximately two to three vessels per
week.'" The aforementioned MSI modeling report was provided to the COTP as Attachment 3 to
this change of information letter.

Om March 7, 2006, the Army Comps of Engineers (New England District) sent a letter to the
Attorney General of Rhode Island reparding Weaver's Cove’s proposal to dredge portions of the
Taunton River to facilitate its planned vessel operations.’” In that letter, the Army Corps
explained its plan to defer its adjudication of Weaver's Cove’s dredging permit application
pending FERC s and the USCG’s review of the smaller, more frequent tankers. In a related piece
of correspondence, on March 17, 2006, the Army Corps of Engineers (New England District)
sent a letter 10 Mark Robinson of FERC, requesting that FERC comment on the sufficiency of its
previously issued Final Environmental Impact Statement in light of the changed circumstances
and amended vessel characteristics.

On March 13, 2006, the COTP sent a letter addressed to Mr. Gordon Shearer, Chiel
Executive Officer of Weaver's Cove, which replied to the February 2, 2006 change of
information and outlined concerns about the amended proposal. Specifically, the COTP noted:

extraordinary maneuvers are required to navigate the waterway segment between the old
and new Brightman Street Bridge openings. While such a transit may be feasible, the
necessary favorable ambient conditions for safe passage through this waterway segment,
as currently configurad, present a practical challenge to your proposal. This waterway
segment, including the opening through the existing Brightman Street Bridge, affords no
margin for navigational crmor, and appears unsuitable i its current state, when
considering the intended vessel size, cargo and number of transits in your proposal.
Given this navigational situation, a revised waterway suitability assessment and

W3, p. 6 see alve NEMP, “Report on the Feasibility Study of the Proposed Weaver's Cove LNG Ship to Transit
from Sea 1o the Proposed Terminal in Fall River,” (LOR, enclosure (1), docwment 41 a1 § 5.b).

" Weaver's Cove Letter “Change of Information in Letter of Intent to Operate a Newly Constructed Waterfront
Facility Handling LMNG,” of February 2. 2006 at 1.

" Generally, only correspondence berween Weaver's Cove or FERC and the COTP is recounted in this initial
summiary of correspondence. As two letters from the Army Corps of Engineers are discussed in Weaver's Cove's
appeil, they are dizcussed here briefly (o provide comtext and background for fulure treatment,

4
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environmental impac: review may be required, prior to issuance of a Letter of
Recommendation,'®

Thereafter, on March 27, 2006, Weaver's Cove, through Mr. Shearer, responded to the
concerns outlined in the COTP letter of March 13, 2006 and acknowledged the difficulty of
navigating through the two brdges and the need to demonstrate that the maneuver could be
performed safely on a repeatable basis, The letter also noted that the modeling conducted in
preparation for the February 2, 2006 letter was done with ships that did not have accurate
handling charactenstics and, among other factors, “used only the tugs presently available on the
Bay, rather than the new high power tractor tugs [Weaver's Cove] would be utilizing in support
of LNG vessel movements,”™”

On April 3, 2006, the COTP replied to Mr. Shearer, thanked Weaver's Cove for its March 27,
2006 submission, and noted that it would “provide...a much better foundation from which to base
a decision regarding a Letter of Recom mendation.™ The COTP went on to note that he
intended to engage in a “thorough analysis™ of the ‘items you identified in vour letter.”

O that same day, the Supervisory Bridge Management Specialist for the First Coast Guard
District sent a letter to the Coast Guard's Office of Bndge Administration requesting that it
iniliate an obstructive bridge analysis per the provisions of 33 C.F.R. Part 116 for the old
Brightiman Street Bridge. On April 6, 2006, the Office of Bridge Admimstration issued a reply
letter, “Preliminary Investigation of the Brightman Street Bridge Across The Taunton River, Mile
1.2, Between Somerset and Fall River,” noting that “subject bridge may constitute an
unreasonable obstruction to navigation,” and authonzing a preliminary investigation to
determine, among other things, whether the navigational benefits {in dollars) for existing marine
traffic will exceed the cost of any alteration.”’

Following Weaver's Cove’s amended LOI submission to the Coast Guard, several parties,
including the City of Fall River, Massachusetts, the Conservation Law Foundation, and Save the
Bay, moved FERC to re-open its record to consider the affects of smaller LNG tankers making
more frequent deliveries. On April 17, 2006, FERC denied these motions.™

In response, on June 28, 2006, the COTP SENE sent a lefter to Mr. Richard HofTman, of
FERC, in which he provided FERC with an update on the Coast Guard's progress toward

* COTP letter 10 Weaver's Cove of March 13, 2006, a1 2.
" See Weaver's Cove letter to COTP of March 27, 2006 at § 2.
™ See COTE's letter to Weaver's Cove of April 3, 2006 at 9 2.

* The Eighth Coast Guard District subsequently conducted a “Navigation Review” of the Brightman Street bridges,
which noted that retaining the old Brightman Street Bridge not only nullified the navigation improvements intended
with the new bridge. but actually makes navigation more difficuli. This confirmed the validity and rationale of a
condition within the Coast Guard permuin that granied permission 1o consiruct the new bridge, which requires remaoval
of the ¢ld brdge, As indicated in separate correspondence from Coast Guard Headguarters 1o Weaver™s Cove on
Cletober 4, 2007 “should P. L, 105-59 be rescinded, the Coast Guard would move immediately 1o enforce the permit
condition reguinng the Commonwealth of Mazssachusetts to remove the old Bnghiman Strest Brodge.”

115 FERC 61,058 (2004).
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issuance of its Letter of Recommendation per 33 C.F.R. § 127.009. Specifically, the COTP
explained that after receiving anticipated “supplemental information from Weaver's Cove
regarding ship and tug design, results of modeling simulation, contingency plans, and data on
other 1ssues,” he would “validate the data and evaluate the feasibility of the LNG proposal solely
from a navigation safety perspective.™ The COTP further clarified that “If the Weaver's Cove
proposal is not feasible in terms of navigation safety, further analysis of maritime security and/or
environmental impacts is not required.”

On November 22, 2006, Mr. Ted Gehnig submitted, on behalf of Weaver's Cove, two
additional documents to the COTP. The first was titled “Weaver's Cove Energy, LLC,
Waterway Suitability Assessment,” and provided 16 pages of updated information regarding the
smaller vessels proposed in its amended LOI and the anticipated effect. thereof, from a risk
management perspective, or the proposed transit area. The second document, entitled “Weaver's
Cove Energy, LLC, Amended Letter of Intent, Environmental Analysis,” was comprised of a
two-page cover letter, a 22 page report, and three substantive appendices addressing various
anticipated environmental irmpacts as updated to include the recently proposed smaller tankers
and more frequent delivenes.

Then, on February 21, 2007, Mr. Gehrig sent a further submission to the COTP titled
“Additional Smaller LNG Ship Design, Navigational and Operational Data,” This
documentation included, among other things, detailed design specifications of the proposed
smaller LNG tankers; additional mathematical and MSI *Full Mission Simulation Modeling,”
proposed weather and current operating parameters, proposed training of marine pilots, the
design specitications for tractor tugs Weaver’s Cove intended to use, the proposed selection and
tramning requirements for tractor tug crews, an analysis of the Brightman Street Bridge Fendering
systems, and several contingency plans Weaver's Cove proposed to follow in the event of
mechanical or electrical casualties with any tanker or tugs dunng the proposed transit.

On March 20, 2007, Weaver's Cove, through Mr. Gehrig, submitted a memo 1o the COTP,
which addressed risk management for intentional spills of LNG.

On May 8, 2007, the Eighth Coast Guard District released its “Navigational Review of the
Brightman Street Bridge Across the Taunton River, Mile 1.8 Between Fall River and Somerset,
Massachusetts.” Not surprisingly, that review concluded that “Retaining the old Brightman
street Bridge not only nullifies the navigation improvement intended by the new bridge but
makes navigation more difficult. Maximum intended waterway improvement will only be
possible with removal of the old Brightman Street Bridge.™

On May 9, 2007, the COTP sent a letter to Mr. Gordon Shearer, acknowledging receipt of the
atorementioned submissions from Weaver's Cove regarding its smaller tanker proposal. In that
letter, the COTP stated he had reviewed all the documentation sent to him to that point in time,
reiterated his previously stated concern that the transit between the Brightman Street bridges was

H See Eighth Coast Guard District, “Navigation Review: Brighiman Sireet Bridge Across the Taunton River, Mile
1.8 Between Fall River and Somerset, Massachusens, of May 8, 2007 (LOR, enclosure (1), document 42 at § VILL 9
&, p. 7.

6
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“an extraordinary navigatioral maneuver” that left “no margin for error,” and reiterated his
preliminary determination that, notwithstanding the supplemental information submitted by
Weaver's Cove, the waterway was likely unsuitable for LNG traffic of the size and frequency
proposed by Weaver's Cove. This letter included, as enclosure (1), a 14-page preliminary
analysis of the proposed operation based on the submissions provided to the COTP to date.

The same day, Weaver's Cove (Mr. Shearer) responded to the COTP's May 9, 2007 letter,
indicating that “[Weaver's Cove] intend[ed] to proceed with the project and ... very quickly
begin the process of responding to all issues ... raised in [the COTP's] comrespondence.”™

On May 23, 2007, the COTP sent 4 one and a half page letter t0 FERC updating that agency
on the ongoing Letter of Recommendation process. Specifically, the COTP explained that he
was following the previously stated plan of analyzing navigation safety first, followed by analysis
of mantime scecunty and environmental impacts, The COTP recounted that, on May 9, 2007, he
issued a preliminary assessment of the smaller tanker proposal that identified numerous
navigation safety issues and provided an initial review of maritime security 1ssues. The COTP
also commented that issuance of the Letter of Recommendation, per 33 C.F.R. § 127.009
remained contingent upon further review.

On May 24, 2007, the Northeast Marine Pilots, Inc. (NEMP) released its "Report on the
Feasibility Study of the Proposed Weaver's Cove LMG Ship to transit from Sea to the Proposed
LMNG terminal in Fall River.” This report provided the Pilots™ opinion as to the feasibility,
difficulty, and recommended conditions to be placed on LNG tankers transiting from sea to the
facility proposed by Weaver's Cove. The ultimate conclusion as provided therein was that “the
[MSI] simulation project suggests that it would be safe for this proposed LNG vessel to transit
trom sea to the proposed terminal and back to sea again with the noted recommendations being
adhered to."** Mr. Bruce Kiley, of Baker Botts, LLP, forwarded the NEMP report, on behalf of
Weaver's Cove, on May 25, 2007, noting that “as further information regarding your May 9 letter
15 available,” it would be provided,

Then, on June 6, 2007, Mr. Bruce Kiley sent a letter to the COTP, which forwarded a letter
addressed to Weaver's Cove from the Commonwealth of Massachusetts Executive Othice of
Energy and Environmental AfTairs, indicating that the COTP had communicated to the
Commonwealth that he would be issuing the Letter of Recommendation in the summer at some
point. I this letter, Weaver's Cove, through counsel, sought to confirm the COTP's timeline for
1ssuing his Letter of Recommendation, and, if further workshops or meetings were anticipated,
when they might be.

On June &, 2007, Mr. Brace Kiley submitted another partial response to the COTP letter of
May 9, 2007, This letter addressed the shore-side security concerns raised in the May 9, 2007
letter, and requested a meeting with the COTP to discuss the results of a study it commissionad
that tested the resilience of the double hulled LNG shap design.

* The specific provisions of the NEMP’s report are discussed more fully in Analysis Section 11 of this letter,
7
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Shortly thereafter, on June 12, 2007, Mr. Bruce Kiley submitted another partial response to
the COTP s May 9, 2007 letter. This letter forwarded an additional M351 modeling report,
“Brightman Street Bridge Simulation Report,” tor the COTP s consideration.

On July 18, 2007, Mr. Gordon Shearer of Weaver's Cove Energy, wrote the COTP to stress
that Weaver's Cove felt it had addressed all of the concerns raised in his May 9, 2007 letter with
its recent submissions, In this letter, Weaver's Cove provided a detailed 14-page “{ull response
to each ssue histed in the Mav @ letter.”™

On July 27, 2007, Mr. Kiley sent a letter to the COTP regarding the COTP s May 23, 2007
letter to FERC. Mr, Kiley confirmed obtaining a copy of the May 23, 2007 letter, and expressed
concerns that its contents could be read as undermining the prior communications between the
Coast Guard and Weaver's Cove. Specifically, Weaver's Cove questioned whether the COTP
was deviating from his sequential process of addressing navigation safety, then mantime
security, then environmental impacts, as relayed in the COTPs June 28, 2006, letter to it.
Weaver's Cove, citing various news articles quoting timelines for issuance of the Letter of
Recommendation attributed to the Coast Guard, questioned whether the COTP was going
forward with security or environmental review, or not,

On August 8, 2007, Mr. Ted Gehng, of Weaver's Cove, sent a letter to the COTP urging him
to disregard a June 20, 2007 letter submitted by Thomas F, MoGuire, Corporation Counsel, on
behalf of the City of Fall River, which outlined the city's concerns on navigational safety,
maritime security, and possible environmental impacts.

On August 9, 2007, the COTP sent a letter to Mr. Kiley which acknowledged receipt of eight
separate submissions from Weaver's Cove in response to his letter of May 9, 2007, This letter
noted that Weaver's Cove’s submissions were received and being carefully reviewed. The letter
also indicated that there was no specific timeline for issuance of the Letter of Recommendation
and that “the sequential methodology described in [the] June 28, 2006 letter to [FERC)
remain]ed] valid, i.e., we are focusing first on navigation safety.” The COTP explained: “Any
additional steps, and the process and formal thereot, will be established only after waterway
suitability is setfled in terms of navigation safety.”

On September 4, 2007, the COTP met with representatives from Weaver's Cove. A review
of subsequent correspondence from Weaver's Cove, dated October 9, 2007, suggests that the
COTP raised several additional navigation issues at this meeting. Thereafter, Weaver's Cove
submitted additional information in a nine page letter with 12 supporting attachments. This
submission was broken into the following sections: Possible Restrictions from tidal windows
during daylight hours; Wind Speed and Direction; Fog and Reduced Visibility; lee Conditions;
Summary of Potential No-Go Days; Under Keel Clearance (UKC); and Secunty Considerations.

On Qctober 24, 2007, the COTP issued his Letter of Recommendation which characterized
the waterway from near Sandy Point, Prudence Island. Rhode Island to the site of its Liquefied
Natural Gas (LNG) facility in Fall River, Massachusetts, as unsuitable for the type, size, and
frequency of LNG marine tralTic proposed by Weaver's Cove.



| 6000
00 -08-08479

On November 20, 2007, Weaver's Cove Encrgy submitted a “Request for Reconsideration™
of the Letter of Recommendation pursuant to 33 C.F.R, 127.015 (a), which was subsequently
denied by the COTP in his reply of December 7, 2007.

On January 7, 2008, Weaver's Cove submitted the pending appeal pursuant to 33 CF.R. §
127 (bW 1), to which I now tum.

Standard of Review

The legal standard for review of final agency action™ on Weaver's Cove’s Letter of Intent, as
amended, is whether the findings and conclusions of the COTP’s ultimate waterway suitability
recommendation are “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with law.” 5 U.5.C. § T06(Z}A)." As an administrative, intermediate, appellate authority,
however, | am not limited to the APA standards of review. Moreover, the guiding regulation at
33 C.F.R. § 127.015 does not prescribe a specific legal standard for me to utilize, Accordingly,
in the interest of providing the fullest vefting of Weaver's Cove's concerns with the COTP's
actions, | undertook a de novo review of the COTP’s record and recommendation when
considering this matter, Thet record included the list of documents cited by the COTP as his
“Administrative Record,” the prior correspondence between the COTP and Weaver's Cove, as
well as the additional matenals submitted with both Weaver’s Cove’s request for reconsideration
and the pending appeal. My analysis of the arguments made after careful consideration of those
materials follows,

Analysis

Weaver's Cove advances “arguments in support of [its] appeal™ under six separate
headings.”” While this letter is intended to address every point, it follows a different structure.
Each appeal point involves allegations of either procedural or substantive error. 1 will address all
points along those two lines, in turn. Policy arguments (Section 1l of the Appeal} are addressed
as they relate to procedural and substantive aspects as well.

® per 33 CFR. & 127.01 5(d), a ruling of the Assistant Commandant for Marine Satety, Security, and Stewardship
ok any appeal taken from my determination would be final agency action.

* A court would also determine if final agency action and related findings or conclusions are “contrary to
constitutional right, power, privilesge, or immunity: in excess of statutory jurisdiction, authority, or limitations, or
short of siatutory nght; or without observance of procedure required by law.” 3 150 § 70602 0HRI-(D). As 2 Letter
of Recommendation issued pursuant to 33 C.F.R. § 127.009 15 not the result of a formal hearing or adjudication, it is
not subject to “substantial evidencs™ review. 5 U500 8 TOR(IHE) {provading for action to be zet aside if
“unsupported by substantial evidence in o cose subfect fo sections 5568 and 557 of this dile or otherwiae reviewed on
tiee record of an agency hearing provided be statuie ” (emphasis added)); see alse Sogner v Dnired Srases Fovest
Service, 851 F Supp. 1437, 1439 (D.5.D. 1994) (“The substantial evidence standard applies only 1o agency decisions
imads under formal rule-making procedures or formal adjudications,™).

* The initial argument in Section 11.A of the pending appeal deals primarily with Weaver's Cove's assertion of the
governing legal standard for judicnl review of apency action under the APA While informative for present
purposes, a3 detailed under “Standard of Review,” abave, this standard is not binding on my review,

9
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I. The COTP's Letter of Recommendation Process concerning Weaver's Cove

Weaver's Cove attributes a wide array of procedural errors to the COTP's development of his
ultimate Letter of Recommendation. In general terms, these arguments are hased on (1)
Weaver's Cove's reading of NVIC 05-05 and the process contemplated therein, (2) perceived
“due process” violations raised in the context of an alleged lack of “fair notice and opportunity to
comment” on facts and materials considered by the COTP, and, conversely, through the COTP's
alleged failure to fully consider certain documents, and (3) a separate but related assertion of
fundamental unfairness grounded on the notion that the COTP prejudged the matter or was
unduly influenced by local peliticians and members of Congress who are publicly opposed to
Weaver's Cove’s proposed operations. While, as discussed below, some specific assertions may
have merit, none have prejudiced Weaver's Cove’s right to a full and fair consideration of the
relevant facts and circumstances surrounding its proposed operations, particularly with regard to
the COTP’s ultimate recommendation, based solely on navigational safety perspectives.

A. The COTP's Reply to Weaver's Cove's Request for Reconsideration

Part B of Section Il — comprising pages 9 through 17 of the appeal itself asserts various
defects in the COTP’s response to Weaver's Cove's request for reconsideration.”™ Weaver's
Cove asserls, among other things, that the COTP s reconsideration response 15 deficient for lack
of substance, and for failing to address each of the issues raised in the request.” While
requesting reconsideration from the COTP is a pre-requisite to filing the present appeal,” the
applicable appeal regulations do not appear to provide an affirmative obligation for the COTP to
address specific concerns point-for-point in any reply.”’ [ note that in his reply, the COTP stated
that he reviewed Weaver's Cove’s reconsideration request, including its exhibits and other
documents referenced therein, and “reconsidered [his] determinations, analysis, and ultimate
recommendation” in the pmcx.:s.&.u This is all the applicable regulations require. Moreover, this
letter provides a specific reply for each point raised in the request for reconsideration, which is
incorporated in its entirety in the pending appeal.” Thus, | find no procedural error in the way in
which the COTP handled the request for reconsideration. Accordingly, | now turn to the
Appeal’s other procedural emor discussions.

* As dustingusshed from the unsantz bality recommendation igelf, as set forth in the COTP's LOR.
* Appeal at § 1LB.1.. pp. 9-10.
¥ See 33 C.FR. & 127.015(b).

" The sobe discernible requirement placed on the COTP is some form of “ruling” on the reconsideration request. See
33US.C§ 127.015(k) (noting thal a party aggrieved by a “ruling” on a request for reconsideration may appeal to
the District Commander}.

2 CAPT Fov Mash letter 1o Weaver's Cove of December 7. 2007 (“Reconsideration Feply™) at 1

* For simplicity, | will address the substantive concerns with the reconsideration reply simultaneously with any
related substantive concerns about the LOR self,

10
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8. Nevigation and Vessel Inspection Circular 05-05

Weaver's Cove asserts various procedural errors based on the provisions of NVIC 05-05.
Specifically, Weaver's Cove alleges it suftered procedural harm because the COTP “failed to
adhere to the Coast Guard's NVIC 05-05 Guidelines for LNG [:nrn:r_iu.':q:I.'.-;_."'14 inconsistently applied
NVIC 05-05 (ta the extent it was followed) when compared to how LNG projects have been
evaluated in other ports,” and, in general, failed to provide a more iterative, cooperative, process
through which Weaver's Cove could address and mitigate the COTP s specific concerns about its
proposed LNG maring traffic.” Coast Guard Navigation and Vessel Inspection Circulars, such
as NVIC 05-05, provide detailed guidance to the Coast Guard about enforcement and compliance
programs for Federal marine safety regulations and Coast Guard marine safety programs.

NVICs, however, are non-directive. They do not have the foree of law. Clearly, a COTP must
consider such guidance when processing a Letter of Intent received under 33 C.F.R. § 127.007 to
produce a Letter of Recommendation in accordance with 33 CF.R. § 127.009. By its own terms,
however, the specific process and imeline contemplated in NVIC 05-05 does not apply to
Weaver's Cove’s proposal — including its amendments. 7 Even assuming that it did, the relevant
portions of the process described therein were substantially followed in this case. The COTP’s
departure from certain aspects of the process, as detailed below, are both in keeping with its
terms, and are justified on the unique facts presented.

1. WWIC 05-03"s Principal Process and Timelines are Mot Applicable Here

In its original request for reconsideration, and again on appeal, Weaver's Cove states that
“the well-established Coast Guard standards that govemned the COTP's action are Navigation and
Vessel Inspection Circular No. 05-05, dated June 14, 2005 (“NVIC GS-US"]."“ Weaver's Cove
turther asserts that “Jaln LOR related to an LNG project must adhere to Coast Guard guidance
and policy in NVIC 05-05." These assertions overstate the applicability of NVIC 05-05.

Section 6 of NVIC 05-035 details how the circular’s puidance 13 to be implemented for LNG
projects 1n various stages of review at the time of the NVIC's promulgation. Paragraph “b” of
that section explains that for “Applicants with applications under FERC review . . . prior to
publication of this Circular: FERC, on a case-by-case basis, and in consultation with the Coast

W Appeal at § LD.2, p. 5, see afsap. 100 §5 LD3Ga) p 6 LDA, p. 6; 1LAZ p 8 [LB. 42, p. 9 ILB.2, p. 10: [LE,
P2 ILF LA 113, p 25 ILF.3.a 13, p. 47; ILF.3.4. 93, p. 51; and [ILA., p. 56,

" Appeal at §§ LDVUA, p. 6; ILB. §2 (iii), p. 9.
* Sep, ez, Appeal at §5 LD.34d), 0. 6; ILE, p. 21; and ILF.1Lh(31 92, p. 31

W As discussed further hierein, BYIC 05-05 does nor limit COTP discretion. See NWYIC 05-05 § 7 (“Nothing in this
Circular is meant 10 override or subven the discretion of the COTPTFMSC when addressing the unigue safety and
security concems for an LNG operation.”™) To the extent there are differences bebween the procedures set forih in
MVIC 03-05F and those followed in this case. such differences are justified. in keeping with terms of the NVIC itseli]
and without prejudice 10 Weaver's Cove

" Appeal at § ILA2. p. &
" Id. and Appeal at § IV, p. 70,
11
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Guard, will review the need for the applicant to complete a [Waterway Suitability Assessment],
including the schedule for submission.”

Clearly, paragraph 6.b. applies to Weaver’s Cove. At the time NVIC 05-03 was signed,
Weaver's Cove's project was already “under review™ by FERC. Indeed, FERC’s final EIS was
issued on May 20, 2006; nearly a month before NVIC 05-05 was released.

Moreover, all parties agree that NVIC 05-05 was developed, in large part, based on the
procedures the Coast Guard followed to provide input to FERC’s Environmental Impact
Statements and siting decision for Weaver's Cove itself®' In light of these facts, NVIC 05-05
should not be viewed as “well-established,” or as controlling the Coast Guard™s review of
Weaver's Cove's oniginal submissions.

Muore to the point, Weaver's Cove implies that because the amendments to its LOI came after
the promulgation of NVIC 05-05, the COTP should have followed its provisions more closely
going forward.™ In light of the NVICs own implementation provisions, | view the process
followed by the COTP as appropriate under the circumstances, Section 6.b. of NVIC 05-05
contemplates that for LNG projects, such as Weaver's Cove, that were already under FERC
review at the time NVIC 05-05 was released, FERC and the Coast Guard would determine an
appropnate course of action based on the facts of cach case.

The NVIC 05-05 process 15 designed to be temporally intertwined with the FERC s decision
making process. Thus, the implementation guidance of Section 6 speaks, in practical terms, to
the applicability of the NVIC as a whole. Where, as here, FERC has issued its final EIS and
ultimate decision on the Applicant’s proposal, many, if not most, of NVIC 05-05"s provisions
and contemplated timelines are inapplicable. For example, as envisioned in NVIC 05-05, the
processes for “validating™ an applicant’s initial or follow-on Waterway Suitability Assessment
(WS5A), and for providing a report to FERC thereon (the Waterway Suitability Report or WSR),
are designed in large part to ensure FERC receives relevant, timely information necessary for
incorporation into it’s EIS* and “so that it can make an informed decision as to whether the
project is in the public interest.™ In this case, both of those ships had already sailed.

W NVIC 05-05 at § 6.b.

" See Appeal ot § I1LA. 92 (~...the NVIC was developed in 2005 based on the processes employed by the then
COTE Providence in analyzing the LOI applications of Weaver's Cover and KeySpan™); 112 FERC 61,070 m Y 68
{"the procedures used by the Coast Guard in developing the Vessel Transit Security Plan for this proceeding are the
hasis for NVIC, and the Weaver's Cove Vessel Transit Plan complies with NVIC in all material respects.”}

i Appeal at § IIT92, p. 56 (... Weaver's Cove's amended LOT was filed on February 2, 2006, after NVIC 05-05 was
issued. Why the COTP would ot want to follow the spirit of NVIC 0503, i not the letter, i= odd.™).

! See NVIC 05-05 at § 5.b.(21) {“Submission of this report in accordance with the timeline contained in enclosure
{1} will ensure FERC receives the information prior to their publication deadline for their Drafi E1S.)

HNVIC 05-05 at § 5.c. (“This information is necessary so that FERC can make an informed decision as 1o whether
the project 15 in the public interest )
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The NVIC does contemplate annual review of the WSAY The sole paragraph addressing
that concept, however, does not specify what to do beyond “reporting to FERC™ when the
changed conditions occur before the COTP has 1ssued a Letter of Recommendation in the first
place, or when, as is the case here, FERC has declined to re-open its proceedings despite the
changed circumstances.”® Most importantly, nothing in the NVIC precludes the COTP from
using s ultimate Letter of Recommendation, 1ssued pursuant to 33 C.F.R. § 127.009, as the
means of reporting his waterway suitability concemns to FERC,

Through a series of motions, orders, and correspondence, FERC and the COTP agreed upon
that very course of action in this case. First, in its order granting conditional authority to
Weaver's Cove to site, constract, and operate its LNG facility, FERC made clear that it viewed
the review processes preceding its July 15, 2005 decision as being in substantial compliance with
NVIC 05-05, Paragraph 68 of FERC’s order reads, in pertinent part:

although the NVIC wes issued atfter the Weaver's Cove Vessel Transit Security Plan, the
procedures used by the Coast Guard in developing the Vessel Transit Secunty Plan for
this proceeding are the hasis for NVIC, and the Weaver's Cove Vessel Transit Security
Plan complies with NVIC in all material respects. Further, Environmental Condition 75
T":’-]Hirr::; :trlnnuﬂ] updates of Weaver's Cove’s waterway suitability assessment for the
project.

Then, on Apnl 17, 2006, FERC clarified that the COTP’s still-pending Letter of
Recommendation would sufficiently resolve any environmental or safety concerns raised by the
Congressionally mandated retention of the old Brightman Street Bridge, and Weaver's Cove's
amended, smaller tanker proposal in response thereto. Following Weaver’s Cove's amended LOIT
submission to the Coast Guard of February 2, 2006, several parties, including the City of Fall
River, Massachusetts, the Conservation Law Foundation, and Save the Bay, moved FERC to re-
open its record to consider the affects of smaller LNG tankers making more frequent deliveries.®
In denying the motions, FERC explained:

... The Coast Guard had not vet 1ssued a Letter of Recommendation for the project, and no
ship operations may take place until it does so.

.. Weaver's Cove has informed the Coast Guard of the changes it 1s planning for its
vessel operations. Pursuant to our July 15, 2005 Order, Weaver Cove's first annual
update of its W5A also must reflect these changes for the Coast Guard's review. The
Coast Guard will evaluate this matenial and determine in accordance with its
responsibilities whether the proposal to use smaller vessels with a larger number
deliveries meets its navigation and safety requirements. This is a matter for the Coast
Cruard, not the Commission.

“NVIC 0505 at § S.h(21)
#1115 FERC 61,058 {2006)
112 FERC 61,070 a1 § 68 (2005).
¥ 115 FERC 61,058 at J14-16 {2005).
13
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-+ We note, however, that if the Coast’s Guard”s review of this matter results in changes
to the project that require a change to our authorization, we would determine at that time
what add:tmmal review we might be required to undertake in connection with such
chang;i

This ruling confirmed for the Coast Guard that FERC was awaiting Coast Guard input on the
suttability of the waterway in light of the change in proposed vessel type, size, and frequency.

In response, the COTP explained his intended process for providing that information—
namely, by issuing the pending Letter of Recommendation — in a letter to FERC dated June 28,
2006, The process for dev eloping this particular Letter of Recommendation, in light of the
changed circumstance and amended LOT, was also explained. Specifically, the COTP noted that
after receiving “supplemental information from Weaver’s Cove regarding ship and tug design,
results of modeling simulation, contingency plans, and data on other issues,” he would “validate
the data and evaluate the feasibility of the LNG proposal solely from a navigation safety
perspective.”™’ The COTP further explained that, “If the Weaver's Cove proposal is not feasible
in terms of nawgatmn safety, further analysis of maritime security and/or environmental impacts
is not required.”

Weaver's Cove contends that it was not provided notice of this intended process and has
repeatedly questioned what process the COTP followed.™ In the COTPs letter to Weaver's
Cove’s law firm on August 9, 2007, however, the COTP explained that “the sequential
methodology deseribed in [the] June 28, 2006 letter to [FERC] remains valid, i.e., we are
focusing first on navigation safety. ... [such that ajny additional steps, and the process and
format thcrmi will be established unh.-' after waterway suitability is seftled in terms of navigation
safety.”™ Thus, as contempated by Section 6.b. of NVIC 05-05, the COTP, in communication
with FERC, developed and implemented a procedure based on the facts of the present case,
which superseded the generic start to finish process envisioned by NVIC 05-05 for projects
proposed afler its promulgation.

Y I at §14-16.

" COTP letter to Mr, Richard Hoffman of June 2§, 2006 at 2 (motimg “once these steps are complete, and assuming
there are no additional substantive chances o the marine component of the Weaver's Cove proposal, the Coast
Giuard would be in a position to issue a Letter of Recommendation, with a determination as to the suitability of the
waterway for marine transportation of LNG,™)

' COTP letter 1o Mr, Bruce Kiley of Aupust 9, 2007 a1 2.

¥ The COTP’s June 28, 2006 leticr was addressed 10 FERC, not 1o Weaver's Cove. Weaver's Cove, through
counesel, acknowledged having reviewed the letter in ¢omespondence from Mr. Bruce Kiley 1o the COTP dated July
27,2007,

* See, e.p., Appeal at § 1LA2 94, p. 8 (“._if NVIC 05-05 procedures do not apply. what procedures did the COTP
fonlbevar ¥

" CAPT Roy Nash letter to Mr. Bruce Kiley of August %, 2007, 92, As the COTP ultimately recommended that a
portion of the waterway at issue was unsuitable from a navigation safety perspective, no further discussion on
procedures for assessing securily or environmental CONCEIMS Were Necessary

14
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2. Whether the COTP followed the relevant principles of NVIC (5-03

The COTP, in his Recorsideration Reply, noted that even though much of the guidance in
NVIC 05-05 was not binding or applicable to Weaver's Cove's project, per se, his process
substantially followed its relevant provisions. Weaver's Cove disagrees. In Section [ILA. of its
appeal,” Weaver's Cove highli ghis various sections of NVIC 05-05 and alleges procedural ermor
for failure to follow the certain provisions and example documents. Elsewhere in its appeal,
Weaver's Cove more generzlly claims procedural error for the COTP's failure to engage in a
more iterative, cooperative process with Weaver’s Caove,” and for the alleged failure to apply the
NVIC “consistently.™ After reviewing these points, | find that many of the cited provisions are
inapplicable in this case and that the COTP substantially followed the spirit of the NVIC and its
underlying process.

(i} Appeal Section 1T A. s alleged deviations from NVIC 05035

Weaver's Cove first asserts that the COTP “failed to adhere to NVIC 05-03," because he did
not adopt applicable portions of FERC's EIS to satisfy the Coast Guard's NEPA compliance
responsibilities.” This asse-tion is not supported by the record. The fourth paragraph of the
COTP's Record of Decision (ROD), issued concurrently with the Letter of Recommendation on
October, 24, 2007, states:

As I view the safety of navigation as paramount, my recomimendation that the waterway
15 unsuitable generatad no additional environmental documentation requirements. 1,
therefore, {pursuant to 40 C.F.R § 1506.3) adopt those portion of the FERC EIS that
address the environmental impacts associated with the proposed use of the waterway and
those portions addressing any environmental impacts of the no action alternative,™

Accordingly, the COTP substantially complied with the NEPA process envisioned by the NVIC,

second, Weaver's Cove quotes a portion of NVIC 05-05 noting that FERC and the Coast
Guard have agreed that maritime safety and security information will be addressed by FERC in
its EIS process.™ Weaver's Cove alleges the COTP erred, in his Letter of Recommendation, by
raising a “host of purported risks to navigation safety” that were not addressed in the PAWSA
process, which helped generate the Coast Guard’s input to FERC’s environmental review. For
his part, the COTP explained in his ROD that his ultimate unsuitability recommendation is the
functional equivalent of the “no action altemative,” as discussed in FERC's E1S."' | agree. In

* The most detailed listing of alle zed “substantive failures 1o follow NVIC guidelines” appears in Section IILA, of
the appeal. The same litany was eontained i Section TV AL of Weaver's Cove's Request for Reconsideration.

" See Appeal ab §8 1LD3d, p.6: [LE, p. 21; 1LE. 99 2.4, p. 21; and ILF.1.b.(3) 9 2, p. 31.
" Appeal at §% TLBA2, p. 10; TILA., p, 56
* Appeal at § HLA., p. 56.
S ROD at 9§ 4.
*“ Appeal at § 1ILA, p. 57 (quoting NVIC 05-05 at 3).
"' ROD a1 3; see also, FERC Final EIS at pp. ES10-12, and § 3.1,
15
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this case, the COTP’s recommendation — the ne-action alternative — effectively eliminates the
environmental impacts discussed in the May 20, 2005 FERC final EIS." Thus, the COTP
comrectly decided that no further environmental documentation was necessary.

Third, Weaver's Cove claims the COTP erred by not following the NVIC 05-05 prescriptions
for a follow-on WSA™ As previously discussed, the NVIC processes for “validating™ an
applicant’s follow-on WSA and providing a report (the Waterway Suitability Report or WSE) to
FERC thereon, are designed in large part to ensure FERC receives relevant information necessary
for incorporation into its EIS and “so that it can make an informed decision as to whether the
project is in the public interest.™ Thus, the cited provision is largely inapplicable to the extent
FERC's Final EIS and public interest determination had already been filed. This is not to say the
COTP had no obligation to varify {or “validate™) the submissions provided by Weaver's Cove for
the Coast Guard's use. In this case. the record indicates that the COTP, with assistance from his
staff, reviewed and “validated”™ the information submitted by Weaver's Cove, and then issued his
Letter of Recommendation instead of a WSA or WSR.™ 1 find no harm in this approach,

Similarly, despite Weaver's Cove's NVIC 05-05-based assertions to the mntrar}f,"" it was not
necessary for the COTP to provide a list of risk management measures, and resources to
implement them, to ensure waterway suitability in this case. The unsuitability recommendation,
and the COTP’s stated intent to use his authornties to prevent vessels of the size, type, and
frequency proposed by Weaver's Cove from transiting through the old and new Brightman Street
bridges if necessary.”’ renders other risk management measures {such as escort vessels and
security regimes) moot, The COTP s opinion appears to be based, largely, on the presence of the
two bridges and the navigational challenges they pn:sent."a Accordingly, the NVIC's
recommendation to address security measures and the resources needed to implement them is
inapplicable in this case, at least unless and until the old Brightman Street Bridge is removed.

Fourth, Weaver's Cove contends that the COTP failed to provide FERC with a report on the
suitability of the waterway for marine traffic.”” In this case, the COTP s report to FERC was his

* FERC Final EIS at p, ES-10 {“the no action or postponed action alternative would eliminate the environmental
impacts dentified mths E1S...7)

** Appeal at § LA, p.57.
¥ See NVIC 05-05 at §5.b.(14),

&5 ans o ] F = - : : " 7 .
Weaver's Cove's claim of error for failing to involve other workgroups of committess in the validation process is
addressed. below, atp. 15,

* Appeal at § LA, p.57 (*...there was a failure 1o identify either the risk management measures or the resources
that will be needed o carry out the nsk management mcasures wdentified in the W5A.7)

“TLOR, enclosure (2} ot 0.5, (“Based on my thorough review of the facts before me. even without the Letter or
Kecommendation process of Part 127, 1o fulfill my responsibilitics 1o ensure the safery of the waterway, [ would feel
compelled 1o use my discretionary authonities to conirel vessel movements o prohibit the recurrent ransin of LNG
tankers from portheast of the line between M, Hope Point and Common Fence Poimt, under the Braga Bridpe and
throaigh the Braghtman Street Bridies and 1o the north of those bridges in the Tounton Biver.™).

" The COTP's non-bridge based findings, and Weaver's Cove’s challenges thereto, are also addressed in Section 11
of this ruling, below.

" Appeal at § TILA., p. 57,
16
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Letter of Recommendation. Nothing - including NVIC 05-05, to the extent it is found
instructive — precludes this approach; especially where FERC's EIS and ultimate siting decision
have already been made.™

Fifth, Weaver's Cove asserts that the COTP failed to adhere to NVIC 05-05 by failing to
notify FERC of the need for additional NEPA review'' and, similarly, by failing to work with
FERC 1o address any changes with regard to FERC's EIS arising from differences between the
findings in the Letter of Recommendation, and those previously provided in the WSR." The
COTP indicated in his Record of Decision that, because he viewed the waterway as unsuitable
from a navigation safety perspective, no further environmental documentation was necessary,
There being nothing further to request of FERC. 1 find no procedural error for failing to contact
them on this aspect,

Sixth, Weaver's Cove contends that, assuming its recent submissions of the past year
constituted a follow-on or annual WSA, as required in FERCs July 15, 2005 order, the COTP
“failed to follow the [NVIC] process, which call[s] for validation of the WSA, not issuance of an
LOR."™ As previously vc!isa.:ussrzzd,'”i the processes and timeline envisioned in NVIC 05-05 for
“vahdating”™ an applicant’s initial or follow-on Waterway Suitability Assessment {(WSA), and for
providing a report to FERC thereon, are largely designed to assist FERC in developing its EIS
and in making its public interest determination, which has already oceurred in this case”™ The
NVIC's guidance on the concept of an annual, post-FEIS, W3 A update does not specify what to
do (beyond reporting to FERC) where changes occur before the COTP has issued a Letter of
Recommendation, and FERC has declined to re-open its procecdings, The NVIC does not
preclude the use of the Letter of Recommendation as means of communicating — to FERC or any
other agency with jurisdiction in the matter - the suitability of the waterway for marnne LNG
traffic at issue.” 1 find no error in the COTPs decision to use the issuance of the Letter of
Recommendation to do so here,”

™ Discussed, above, at pp. 13-14.
" Appeal at § HLA_, p. 38,

= id.

™ ROD a1 74

* Appeal at & IILA., p. 58,

" See above at pp. 12-13.

" WVIC 05-03 at § 5.c. (“This information is mecessary =0 that FERC can make an informed decision as o whether
the project i= in the public interest, ")

""T'has is the purpose of the LOR. 33 C.F.R. § 127.009 {*._.the COTP issues the letter of recommendation 1o the
owner or operator of the facility and 1o the state and local governmeni agencies having jurisdiction, as o the
suilability of the waterway for the ILHG o LNG marine traffic...”}

™ Weaver's Cove also contends the COTP failed 1o creste and forward o Supplemental Security Report, containing
Sensitive Security Information, to FERC. Appeal at § [ILA_, p. 60, As Weaver's Cove itself notes, however, “since
the COTP based his decision solely on the issue of navigation safery and issued the LOR withour any 551 protechion,
there should be no need to classify the Record as 5517 Tt is for this same reason that there was no need for the
COTP o izzue a Supplemental Secunty RBeport,

17



1 G0
QO1-08-084749

Implicit in its “no validation” discussion is Weaver's Cove’s suggestion that the COTP did
not adeguately socialize the supplemental navigation safety data it submitted to the Coast Guard
by re-convening a PAWSA or otherwise consulting the Area Maritime Security Commiltee
{AMSC) and other port stakeholders.” While the NVIC “suggests™ that the COTP “consider”
verifying that appropriate port stakeholders have been “consulted” (by the applicant), and notes
that AMSC/[Harbor Safety Committee] members “may also assist the COTP/FMSC in the
review and validation of the WSA,™ nothing in the NVIC or any other Coast Guard guidance
requires the COTP to solicit the input of any specific non-federal entity.”! Accordingly, there is
no error in failing to do so in this case.

All parties agree that a Ports and Waterways Safety Assessment (PAWSA) and numerous
seeurity '-'l-ﬂu'rﬁ::-:h::r]:l'.'fc2 involving varouws non-federal entities™ were imitially facilitated by a prior
COTP for the purpose of assessing the safety and security risks to the port associated with the
originally anticipated LNG vessels transits. These workshops facilitated development of a vessel
transit plan that was submitted to FERC, for its consideration, when completing its NEPA
analysis and siting decision,” These workshops all proceeded under the assumption that the old
Brightman Street Bridge wou'd be removed prior to vessels calling on Weaver's Cove's
proposed facility. To the extent the COTP based his ultimate waterway suitability
recommendation on navigation safety® - and the risks posed by retention of the old Brightman

™ Appeal at § LA p. 60 ("Weaver's Cove is not aware, and the LOR makes no reference to, the COTP][| ever
consuliing with the relevant Area Maritime Security Commitice prior to issuing the LOR.”). See alvo, Appeal at §
ILE., p. 22 {*The deficiencies in the LOR s compliance with NVIC 05-05 include. .. [thar] the COTP deliberately cut

the waterway suilability review provess short by relvang only on his personal opimons withewt seeking input of others
vig workshops., . )

MUNVIC 05-05 at § V.b(11)(12)

" The NVIC “encourages” Area Maritime Security Committees, Harbor Safery Committees, and similar groups o
“agsist the applicant in developing e WSA, and assisgt the COTPFMSC with review and walidaiion of the WSA”
MAWIC 0505 a1 & 520 The NVIC alio encourages these proups 1o use the WSA 1o update the various port plans each
maintains. Jd. [t does not, howewver, require the COTP o create an ad hoc commitice, or therawise mandate the
iovalvement of any specific group in 4 cortain capacity.

" Workshops invalving Weaver's Cove were hosted by the COTP on December 16, 2004, January 11, 2005,
February 1, 2005, February 15, 2005, March 1, 2005, and March 16, 2005.

** In addition o the participation of the four participating federal agencies (USCG, FERC, FBI. and TSA). the
wirkshops were attended by representatives from 5 local governmenis, 13 siate organizations ( from both
Mazsachysens and Rlode Tsland) and 15 private entities other than Weaver's Cove,

" Via CAPT Landry’s letter to Mr. Richard Hoffman of April 15, 2005, See also 112 FERC 61,070 at 185
{mentioning the “initial Vessel Transic Securiey Plan, which will become the basis for appropriate sscurily measures
for each Maritime Secority theeat level.”™). This submission 1o FERC was not final agency action, but rather. an
indication of what would likely be implemented, through the nulemaking process, if awd when LNG operations were
permitted by FERC 1o proceed as proposed.

* Weaver's Cove's assertion that the COTP's recommendation also included non-safety issues is addressed, helow,
at pp. 35-37. As further discussed there, to the extent the LOE mentioned security 1ssues that were not fully veted, |
hawe nod considered therm in my decision in a security context.

18



16000
00 -08-08479

Street Bridge, in particular - it was not unreasonable for him to find it unnecessary to reconvene
such “security workshops.™

The final allegations of error in Section LA, of Weaver's Cove’s appeal concern deviations
from the checklists and example documents provided as enclosures to NVIC 05-05.%7 To the
extent these documents are provided solely to guide and assist the COTP in the NVIC process,"™
any deviations from such boilerplate or recommended steps is harmless for the reasons
previously discussed, above.

(i} The Cooperative arnd Iterative Process

Weaver's Cove alleges procedural error for failure to follow provisions of NVIC 05-05" that
it suggests require the COTP to engage in a more “cooperative and iterative process.”™"
According to Weaver's Cove, under KVIC 035-05:

1. The COTP is to make every effort to cooperate with the applicant to ensure a
smooth review process and to address and mitigate any concerns that may arise
about manne safety and secunty,

[

The COTP is to establish a dialogue with the applicant and other responsive
agencies as scon as possible upon initiation of the review process,

3. The COTP 15 to convene several working committees to assist the applicant in the
application process and suggests that the Coast Guard staff work with the
applicant to ensure the information and analysis submitted to the agency by the
applicant is realistic and reasonably addresses the potential public safety and
security 1ssues that may anse from the construction and operation of the facility:
AND

4. “in all cases where the COTP has determined that the waterway is unsuitable it is
imporiant to document the reasons why, so that, if practicable, steps can be taken
to make the waterway suitable,™

In sum, Weaver § Cove contends that the COTP should have worked more closely with if to
better identify specific port safety hazards and security risks, and have helped it to devise
acceptable strategies to mitigate or remove such impediments to its |.z|n:|j|::l::l."'2

Mg imilarly, 1 find no requirement for the COTP 1o have held another formal PAWSA workshop given the abundant
amplifyving mformation provided by Weaver's Cove directly to the COTP,

! Appeal at § HLA.. pp. 59-61.
¥ A process, as discussed above, that does not fit the procedural posture and facts of this case.
" Assuming it applies in the firs1 place. Ses, above, pp. 11-14,
™ Appeal st § ILE., p. 21; see afso Appeal at §5 1.0.3.d., p. 6, and 1LF.1.b43) 12, p. 31.
o Appeal ot § ILE, po 21 {quoting WVIC 05-05 at p. 12.)
|9
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The NVIC contemplates and recommends that the COTP work with the applicant, maritime
industry, and other port stake holders, to define workable parameters and procedures for LNG
marine operations when the waterway will support them. This is sound guidance. On the other
hand, the COTP is neither required nor expected to determine the specific ship dimensions,
performance characteristics, or transit frequencies that would meet the suitability threshold for a
given waterway configuration.

In this case, the COTP repeatedly made clear his concerns with the navigation safety hazards
presented by, among other things, the retention of the old Brightman Street bridge. That specific
concern was communicated to Weaver's Cove on al least three separate occasions.” Weaver's
Cove was afforded the opport umt}' to respond, which it did through eight separate substantive
submissions back to the COTP.™ In my view, the NVIC — to the extent it may bhe found
instructive — envisions nothing more.  Accordingly, [ find that Weaver's Cove was provided
ample opportunity to communicate and coordinate with the COTP.

(iii} Consistent Application

At several points elsewhere in its Appeal, Weaver's Cove alleges that the COTP did not
“consistently” apply NVIC 05-05°s guidelines, The foregoing discussion amply explains the
reasons the NVIC should not be construed as binding, or, in many instances, applicable in this
particular matter. Weaver's Cove's separate “inconsistency”™ point bears further comment. The
inconsistency allegations can be grouped in two general themes: (1) that the conclusions and
recommendations of CAPT Roy Nash, the COTP who issued the Letter of Recommendation on
appeal, are inconsistent with the preliminary determinations of his predecessor;” and (2) that
CAPT Nash's actions are inconsistent with the “decision in LORs or PAWSAs for every other
LNG project” in other ports across country,

* Appeal an § ILE., p. 21 {commenting that “the promulgation and issuance of an LOR should be a cooperative and
iterative process between the COTP and the applicant, rather than 3 means 1o ohstruct marine commerce.”™)

" {11 On March 13, 2006, the COTP wrote Weaver's Cove to outline his concerns about the “extraordinary
maneuvers that would be “required 1o navigate the waterway segment between the old and new Brightman Street
bridge opening.” (2} After receiving additional environmental and waterway suitability assessments, and additional
smaller LNG ship design, navigational, and operational data from Weaver's Cove, on May 9, 2007, the COTP again
wrie Weaver's Cove, noting that nothing submitted supported the notion that the smaller LNG tanker could be
safety navigated through the waterway on a consistent. repeatable basis. Thus, he noted in that letier, “it appears the
waterway may nol be suitable for the type and frequency of LNG manne traffic comtamed in vour smaller tanker
proposal.” {3) At the specific request of Weaver's Cove, the COTP met with its executives at its facility in Fall
River, Massachusetts on September 4, 2007 to further discuss his navigation safety concemns.

* Through letters of March 27, 2006; November 22, 2006, February 21, 2007: March 20, 2007: May 25, 2007, June
B, 2007, Tene 12, 2007; and October 9, 2007,

* Appeal a1 §5 LB. .3, p. 3 and [LF. 1 b.(4) 99 4-5, p_ 31,

* Appeal at §§(iv), p. 1; LD.3., pp 5-6: ILE.. p. 20; ILE.3.b.{13(2), ppA48-49ILF.3.d. 13, p. 51 1119, p. 55; HLB, p.
G LI L, pp. 6d=65; 111.D.2, p. 65; IILD.3, pp. 56-T0,
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With respect to the local, temporal inconsistency claims,” it is important to note that all work
done durning the tenure of then-CAPT Landry was done under the then-valid assumption that the
old Brightman Street Bridge would be removed prior to LNG vessels calling on Weaver's Cove's
proposed facility, As the Letter of Recommendation at 1ssue is based, at its core, on a change to
this critical fact (and the corresponding changes to the proposed size and frequency of vessels
mvolved), it would be inappropriate to rely on preliminary suitability opinions derived from
workshops and studies that proceeded on a now-false premise.

With respect to geographic inconsistency, it is true that vessels routinely undertake
challenging navigation evolutions around the country and the world. Each waterway, however, is
umgue, It 15 therefore appropriate to evaluate each evolution on its merits in the context of the
waterway where it will oceur, Weaver's Cove specifically notes navigation challenges associated
with LNG operations in Everett, Massachusetts, Corpus Christi, Texas; Lake Charles, Louvisiana;
and Houston, Texas.” None of these areas, however, involve a waterway through which a ship
would be required to procecd with the assistance of multiple tugs through a bridge with
extremely limited horizontal clearance, then come to a complete stop between that bridege and a
second while 1t 1s moved transversely to align itself with the second bridge opening only 1100
feet away, all dunng necessarily limited environmental conditions, up to 260 times per year, in
the very same segment of waterway where the population concentration is closest to the intended
transit route. The proximity and arrangement of the old and new Brightman Street bridges make
Weaver's Cove's proposal truly unigue. While other ports may have navigational hurdles, to my
knowledge, none (mentioned by Weaver's Cove or otherwise) appear to have the unique
confluence of nsks presented here.

3. Departures from NVIC 05-05"s Guidance

Ultimately, by design, the COTP has substantial discretion in ensuring the safety and security
of the port areas over which he is charged to serve.” NVIC 05-05 does not degrade that
discretion. On the contrary, paragraph 7 of the circular affirms this point:

Each COTP/FMSC has discretionary authority on how best to address specific safety
and security concerns within their area of responsibility, Nothing in this Circular is
meant to override or subvert the discretion of the COTP/FMSC when addressing the
unique safety and secunty concems for an LNG operation. While the guidance contained
in this document may assist industry, the general public, the Coast Guard as well as other
federal and state regulators in applying statutory and regulatory requirements, the
guidance is not a substitute for applicable legal requirements, nor is it a regulation itself.
Thus it is not intended to nor does it impose legally binding requirements on any party,
including the Coast Guard..."™

" Sec Appeal at §§ LB, LD.3 ILB.4.c. 4. ILF.1.b.(4) %4, and ILF.3.a.
" Appeal at §§ ILF.La, p. 23 and [ILI2.1, 42-3, p. 64.
" See, e.g., 33 CFR §§ 6.04-8, 160-111.
M NVIC 0505 m & 7
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In light of this language, it is unclear how Weaver's Cove has been legally harmed for deviations
from this guidance document. While a COTP should not, as Weaver's Cove suggests, use the
Letter of Recommendation as “a means to obstruct marine commerce,”""! neither can a COTP
abdicate hus ultimate responsibility to ensure the safety and security of the port he is charged 1o
keep.

In his Letter of Recommendation, the OOTE made clear that:

even without the Letier of Recommendation process of Part 127, to fulfill my
responsibilities to ensure the safety of the waterway, | would feel compelled to use my
discretionary authorities to control vessel movements to prohibit the recurrent transit of
LNG tankers from northeast of the line between Mt. Hope Point and Common Fence
Point, under the Braga Bridge and through the Brightman Street Bridges and to the north
of those bridges in the Taunton River.'™

Accordingly, the Letter of Recommendation at 1ssue can be viewed largely as a ministerial
act — one which the COTP genuinely felt he had no choice but to take by issuing an unsuitability
recommendation given the unique circumstances before him. Accordingly, any deviation from
the NVIC is squarely within the rationale of Section 7 and, by that section’s provisions,
permissible.

For the foregeing reasons, | find no procedural error based on alleged failures to follow any
specific provisions of NVIC 05-03,

. Due Process

Separate and apart from :ts NVIC 05-05 — based procedural error claims, Weaver's Cove
asserts that the “COTP committed several violations of Due Process in developing the LOR.™®
These claims are based on (1) a perceived lack of “fair notice and opportunity to comment™ on
documents considered by the COTP, (2) the lack of notice on certain issues Weaver's Cove
asserls 1t was not aware of, which caused the COTP concern with its proposed operations, and (3)
the COTP's alleged failure to fully consider certain documents.'™ A close review of these
claims indicates error in the COTP s failure to fully consider one particular submission from
Weaver's Cove prior to 1ssuing his Letter of Recommendation. Ultimately, as set forth below,
that error is harmless, Moreover, none of the other alleged due process violations have harmed
Weaver's Cove in any material respect, given the further opportunities for review and
consideration provided in the administrative appeals process in which it is now engaged.

! Appeal a1 § ILE.. p. 21
" LOR, enclosure () at § D5

" Appeal a1 § [LD, p. 19; see alse, Appeal at 85 LIS, p. 6, 1LA3 p. & ILB 93, p. 9. ILB.S. p. 14; 1LC, p. 17:
MCT9, pl% and LF4c, p M

" 1d Weaver’s Cove’s due process claim arising from the COTP's treatment of i1s Request for Reconsideration,
Appeal at ¢ 11 B 93, s addressed, above, a1 § LA, p. 16, 1112 not addreszed agmn here,
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I. Claims of Improper Notice for Documents Considered by the COTP.

As a threshold matter, [ note that the Letter of Recommendation process of 33 CFR.§ 127 13
neither formal notice and comment rulemaking, nor a formal adjudication under the
Administrative Procedures Act.'™ As such, there is no hearing “on the record,” or nght to call,
examine, or cross-examine witnesses or evidence before the COTP or a Coast Guard
Administrative Law Judge."™ Accordingly, the process can best be described as “informal”
agency action.""’ This does not mean that the APA does not apply, or that fundamental tenants
of fairmess and due process should not be observed."™ On the other hand, | have found no
specific procedural rules — including in guidance set forth in NVIC 05-05, to the limited extent it
may be found relevant™” ~ that requires the COTP to publish any specific fact or evidence under
consideration, in advance of his suitability recommendation.'" Further, nothing in 33 C_F.R.
Part 127, its underlying statutory authority,'"! NVIC 05-05, or elsewhere, provides a specific
procedure for parties to preview and examine all relevant facts known to the COTP on which he
may base his suitability recommendation,

Weaver's Cove asserts that the COTP, in “violation of due process, admittedly relied on at
least seven (7) documents heretofore not identified by the COTP in any communication as being
documents considered or sources to be relied on in preparation of the LOR.™ " Specifically, it
takes issue with inclusion of the following documents in the COTP s “Administrative Record™ as
attached to his Letter of Recommendation:

(1} Dr. AM. Rothblum’s paper, “Human Error and Marine Safety.” a product of the
Coast Guard Research and Development Center; as presented at the Maritime
Human Factor’s Conference 2000 in Linthicum, MD, on March 13-14, 2000,

%% See, g, City of West Chicago, Nf. v. U.S. Nuclear Regulatory Com'n, 701 F.2d 632, 642 (11th Cir. 1983)
{explaining that the APAs formal adjudication provisions are only riggered for proceedings where an under|ying
statute specifically required a bearing “on the record,” or where Congress otherwise clearly mtends 1o tngger the
formal, on-the-record provisions. )

1% Goe, id., and cases cited therein.

""" The Administrative Procedure Act does not use the term “informal adjudication,” It 15 a residual category
“including all agency actions that are nod rulemaking and that need not be condwcted through “on the record’
hearings.” Linited States v. Aw Article of Device . . Diapulse; To8 F.2d 826, 829 n.4 (Tth Cir. 1985}

" The APA's arbiirary and capricious standard of review applies 1o “informal” agency adjudications. See, ez,

Ukited Stares Postal Service v, Undversine Pub, Corp., 835 F.Supp. 489 (5.00Ind, 1993)
™ Soe above at § LA,

""" The only binding procedures in this case are those contained in 33 CFR §§ 127,007, 127.00%, which require the
subsmizsaon of @ Letter of Imtent {contiming certan prescribed information), and which reguire the COTP 1o consider
thiat submission along with certain other characteristics of the port presumably known 1o, or easily verified by, him.
See gl the discussion, above, af ¢ [LB 26, pp. 19-20 {The Cooperative and lerative Process),

"33 CFR. Pant 127 is promulgated solely under the authority of 33 U.S.C. § 1221, et seq. (the Ports and
Waterways Safety Act, as amended). See 51 Fed. Reg. 18276, 18278 (1986).

"* Appeal at §§ ILB.5.a-¢, pp. 14-15; [LC.3, p. 18; ILC.79 2, p. 19; TLDL 9.4 acg, p. 20; and ILF. 1Lbg5)9 5. p. 35
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{2} A First District memo of April 3, 2006, regarding the old Bri ghtman Street
Bridge.

(3) A letter from the Deputy District Commander for the Army Corps of Engineers,
MNew England District to the Attorney General for the State of Rhode Island, of
March 7, 2006, noting that the Army Corps intended to await FERC's and the
Coast Guard's respective assessments of Weaver's Cove’s plan to use smaller
tankers before concluding its dredging permit decision.

{4} A letter from the District Commander for the Army Corps of Engineers, New
England District to the Director of FERC's Office of Energy Projects, of March
17, 2006, requesting that FERC “review the revised operational plan for ship
transit, evaluate the effects of the proposal, clarify them for public review, and
determine whether the EIS addresses the effects of these changes to the
application or if any additional analysis must occur.”

(3) Sector Southzastern New England’s October 2, 2007, Waterways Analysis and
Management System (WAMS) review of Marragansett and Mount Hope Bays.

(6) The “Vessel Critical Profile”™ for the M/V WINTERSET as extracted from the
Coast Guard Marine Information for Safety and Law Enforcement (MISLE)
database.

{7} The “Vessel Critical Profile’ for the MV CLIPPER RANGER., from MISLE.

Weaver’s Cove asserts that notice is the essence of due process.'"? Having reviewed cach
document in question, however, | find nothing that should have come as a “surprise™ to Weaver's
Cove. Accordingly, I find no harm or prejudice in their inclusion. 1 will address each document
n turm.

Weaver's Cove’s first improper notice allegation centers on the COTP s inclusion of the
Rothblum paper. The COTP, in response to the concerns voiced in Weaver's Cove’s Request for
Reconsideration, explained that the “paper was relied on for the general proposition that human
error can contribute to marine aceidents,”" " Weaver's Cove does not dispute that proposition,''®
but argues that specific references to generalized statistical facts and theories, taken from the
paper, suggest the COTP actually relied on the document to support a more detailed, statistical
analysis of Weaver's Cove’s specific proposal,''® an analysis Weaver's Cove contests.'"”

' Appeal at § 1LR.5, p 14

" Reconsideration Reply a1 §2.8.i., p.d

" Appeal at § 1LB.5.0., p. 14 "Weaver's Cove and the COTP ¢an agree that buman error can contribute 1o

accidenis,..”})
L1i

Appeal at § ILB.5.a, p. 14,
""" See Appeal at $5 1B.5.a, p. 14; ILD.4.a, p. 20; ILELb, pp. 27-30; TILA., p. 56.
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As discussed further in my analysis of substantive arguments,' ' [ view the COTP's inclusion
of general casualty statistics as illustrative only. Thus, in my review of this matter, 1 have viewed
the Rothblum paper solely in those terms. That is, on appeal, | have considered it only for the
general proposition on which both Weaver's Cove and the COTP agree. As [ ultimately reach
the same unsuitability recommendation with respect to the proposed transit between the old and
new Brightman Street bridges, [ find no error or harm in the paper’s inclusion in the record.

second, Weaver's Cove questions the inclusion of an April 3, 2006 letter, from my
supervisory Bndge Management Specialist, requesting that the Coast Guard Office of Bridge
Administration'"” initiate an obstructive bridge analysis for the old Brightman Street bridge. As
part of the request, this letter explains the recently enacted legislation that requires the
preservalion of the bridge, and provides a brief history of reported allisions invoelving the bridge,
Importantly, it also notes that Weaver's Cove was among the parties that lobbied the Coast
Guard to undertake this analysis.

To the extent an investigation into the obstructive nature of the bridge was something
Weaver's Cove asked of Coast Guard, | find no harm created by including the request itself in
this record."™ To the extent the letter also recounts a history of accidents (allisions) involving
the bridge, there is ample evidence in the record showing Weaver's Cove's knowledge of these
historic facts."! Accordingly, T can find no harm in the inclusion of this letter in the record.

Third, Weaver's Cove challenges the COTP's inclusion of certain correspondence from the
Army Corps of Engineers in the COTP’s “Administrative Record.” The first letter in question,
sent to the Rhode Island Attorney General, relays the Army Corps of Engineers’ plan to defer its
adjudication of Weaver's Cove dredging permit application pending FERC’s and the USCG's
review o Weaver's Cove’s change to 1ts proposed marine operations. The relevance of this

""" Below, at pp. 48-50.

" The Office of Bridge Administration™s former Office Staft Symbol, as used on the letier in question, was G-PWH.
The current designator is CG-5411.

"1 note, however, that any potential action considered under 33 C.F K. Pant 116 is completely separate and apart

from the Letter of Becommendation process at 1ssue here, as it is bevond the authority of the COTP. The
Mavigational Review provided in response to the Apnil 3, 2006 request, bowever, 15 included i the COTP:
Administrative Records as document 42, Weaver's Cove does not object to the inclusion of this reply 1o the reguest
it challenges

! Weaver's Cove addressed the isiue of bridge allizions in thewr February 21, 2007 submizzion fo the OOTF on
pages |B-20 and in fooinote 3, which make reference to a Draft Feasibility Report: "Reuse Altemnatives for the
Brightman Street Drawbndge" preoared for the Maszachuseiis Highway Department by Fay, SpofTord, and
Thordike, LLC (May 2006]; as well as in footnote 4, which refers to an Engineering Study, "Replacement of ihe
Brightman Street Bridge Route 6/138 Over the Taunton River Fall River’ Somerset, Massachusetts® prepared by the
L5, Department of Transportation, Federal Highway Administeateon, and the Commonsenlth of Massachusells
Dvepariment of Public Works, Table |1, page 30 (1968}, In the COTP s May @, 2007 letter to Weaver's Cove, he
neted that "the proximity of the old and new Brightman Street Bridges 1o each other presents a high risk of a vessel
striking either or bath bndgez. Speaifically, not only 15 the old 98-fool wids bridge narrow relative 1o the 85-foo
wide tankers proposed, but a transiting vessel must stop forward momentum to avoid striking the new bridge in a
very short distance.” COTP letter o Weaver's Cove of May 9, 2007 at enclosure (1}, p. 9. Additionally. page 12,
item 3.0f the Executive Summary 10 Weaver's Cove's letter to the COTP of July 18, 2007 addressed: ™ Assumplion:
An allision between the small LMNC tanker and the New Brightman Street Bridge could damage the bascule spans.”
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document seems to be that it raises the possibility that Weaver's Cove might be denied
permission to dredge portions of the intended LNG vessel transit route. ‘Weaver's Cove does not
refute that the Corps deferred its dredging decision pending action from other federal agencics,
including the Coast Guard. To the extent the COTP s analysis takes, as a given, that this
dredging will ultimately occur,'™ inclusion of this document is harmless.

The second letter from the Army Corps with which Weaver’s Cove takes issue was sent by
the Corps to FERC to request a determination on the sufficiency of FERC s Environmental
Impact Statement, in light of the changed circumstances and amended vessel characteristics.
While the COTP’s use of this document is unclear from the record, it could be viewed as
supporting the COTP's subsequent assertions that if the waterway were deemed suitable from a
navigation safety perspective, further environmental review might be necessary. I In any event,
[ see no substantive issue in this letter and, consequently, do not find harm to Weaver's Cove
from its inclusion — even if not previously provided.

Fourth, Weaver's Cove challenges the inclusion of Sector Southeastern New England’s
October 2, 2007 Waterway Analysis and Management Systems review of Narragansett and
Mount Hope Bay. In his Reconsideration Reply, the COTP asserts that this review was cited
“primarily for the proposition that the aids-to-navigation system in the waterway at issue is
adequate for current users.” Weaver's Cove does not contest that assertion. Accordingly, [
find its inclusion appropriate, and harmless,

Fifih, Weaver's Cove questions the COTP's inclusion of documentary extracts from the
Coast Guard's Marine Information for Safety and Law Enforcement (MISLE) database for two of
the coal carrying vessels that routinely transit through the Brightman Street bridges. In his
Reconsideration Reply, the COTP explained that this information was sought and considered to
evaluate Weaver's Cove’s claim that its proposed LNG vessels were essentially similar to coal
ships already transiting the area.'* | see no harm in the COTP attaching evidentiary support
concerning the actual size of these vessel’s for a companison between the proposed LNG vessel
and vessels currently using the waterway, '

At points in the appeal, Weaver's Cove seems to concede that it was aware of some, 1f not
all, of the documents or underlying facts at issue,'?" Thus, its argument seems to be, at least in
part, that it was owed advance, pre-decisional notice if the COTP was considering relying on
anything in the challenged seven documents in his ultimate determination.’™ In the Coast

173

LOR, enclosure {2hat § B2, p, 4

" The COTP's March 13, 2006 letter to Weaver’ Cove noted that non-navigation “impacts associaied with the
increased waterway transils and bridge closurcs pend a separaie analysis.”

" Reconsideration Reply at § 2B v, p. 4
"* Reconsideration Reply at 42.B..., p. 4.
B See LOR, enclosure (1) at Table 3, p. 23.

"7 See Appeal at § ILB.Sb, p. 15 (“having the document is different than knowing prior 1o the issuance of the LOR
the COTE 85 greimg 1o rely on 1),

11K ‘rd.
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Guard's informal Letter of Recommendation process, there is no requirement for the COTP to
foretell the specific documents, issues, or evidence on which he intends to base his ultimate
decision. Such internal insight is the essence of the deliberative process. Indeed, the
government’s assimilation and selection of certain documents, facts, or materials from a larger
pool of knowledge, at the pre-decisional stage, is generally protected from release.'™

At least at this stage. Weaver's Cove is aware of the contents of the documents at issue, and
the propositions for which they have been cited by the COTP. Tt has presented its position on
their inclusion in the record, and on the substantive matters, if any, they contain.'™ Further, it
may request further consideration by appealing my ruling to the Assistant Commandant for
Marine Safety, Security, and Stewardship.’*' 1 have considered Weaver's Cove's substantive
commenlts on these documents, but reserve my analysis thereof for elsewhere in this ruling. For
present purposes, in light of the foregoing analysis, | find nothing in Weaver's Cove’s remarks
concerning the seven documents in question that cause me to remand the Letter of
Recommendation back to the COTP on procedural due process grounds,

2. Claims of Improper Notice on Fendering 1ssues Considered by the COTP

In additien to the alorementioned documents, Weaver's Cove asserts a “no notice™ due
process violation for the COTP’s alleged failure to notify it of concerns regarding the fendering
system around the Brightman Street bridges, prior to issuance of his Letter of Recommendation.
Specifically, it notes that:

the insertion of this issue in the LOR as a basis for a conclusion is a violation of due
process, as the COTP failed to give Weaver's Cove any notice that this was an i1ssue or an
item relevant to the LOR or one on which he intended to base the LOR. This lack of
notice and denial of an opportunity to respond to the undisclosed issues is a fundamental
denial of due process,'™

The record, however, shows that the fendering issue was raised as a concern in the COTP' s letter
to Weaver's Cove of March 13, 2006."" The fendering comments in that letter appear to have
been in direct response to the concern raised by the Northeast Marine Pilots in its “Report on the
Feasibility study of the Proposed Weaver’s Cove LNG Ship to transit from Sea to the Proposed

1# See, e.g., Williams v. U8 Dep'r of Justice, 356 F, Supp. 63, 65 (D.D.C, 1982).

U With the possible exception of the Army Corps March 7, 2006 letter to the Rhode Island Anomey General, which
Weaver's Cove notes it has been unable to identify. To the extent Weaver's Cove desires 1o challenge any aspect of
the March 7 letter, it is free to do so ina further appeal of this ruling.

WA CER § 127.005(d).
! appeal a g ILF. Lb(5)1 95, p. 35,

" COTP letter to Weaver's Cove (via Mr. Bruce Kiley) of March 13, 2006, at p.2 93 (“The current fendering
system on the old Brighiman Sireet bridge is damaged and appears to be unzatisfactony for vessels such as those
proposed by Weaver's Cove on the southeastem side, An improved fendening svstem, capable of withstanding the
typical {incidemal) wpacts from a vessel of the size and type vou propose, needs to be addressed. Any reduction in
the navigaticnal widih that may be caused by enhancements o the existing fendering system musi alao be
considered.”)
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LNG terminal in Fall River,” ™ which was proeduced and provided to the COTP at the request of
Weaver's Cove, By Weaver's Cove’s own admission, the issue was discussed during a meeting
with the COTP on September 4, 2007, s Moreover, bridges are among the few reguired
considerations enumerated in the guiding regulation at 33 C.F.R. & 127.009."*" Weaver's Cove’s
substantive complaints with the COTP s treatment and weighing of this issue are addressed
elsewhere in this letter."”’ 1da not agree that Weaver's Cove had inadequate prior notice of this
issue,

3. The Four Documents Allegedly Overlooked by the COTP

Weaver's Cove's other due process argument is its assertion that the COTP failed to include
certain “key” documents in his administrative record; and therefore, must have erroneously failed
to consider them. Likely foreseeing the certainty of an appeal and the high potential for litigation
over his Letter of Recommendation from one party or another, the COTP created an
“Admimstrative Record™ — an enclosure fo his Letter of Recommendation listing the documents
he considered in making his decision. Arguably, there was no legal obligation for him to create
this list of documents, as such, until the matter was actually under appeal.'™ Weaver's Cove's
previously discussed “notice”™ arguments notwithstanding, the fact that the COTP felt it prudent
to include and cite documentary support for every substantive fact, down to the lengths of ships
known to transit the waterway in question, should not harm Weaver's Cove. Weaver’'s Cove,
however, asserts it has been prejudiced by the omissions from this list. Specifically, it claims
that the COTP failed to approprately consider and list in his “Admimistrative Record™;

(1} An October 9, 2007, submission from Weaver's Cove to the COTP regarding
issucs raised at a meeting of September 4, 2007,

{2} The COTP"s letter of May 23, 2007 o FERC;

(3) The COTP's input to FERC preceding issuance of FERC's DEIS; and

M Northeast Marine Pilots, “Repor on the Feasibility siudy of the Proposed Weaver's Cove LNG Ship o transit
from Sea to the proposed LNG terminal in Fall Biver,” a9 5.b. {“NEMP has been reluctant (o tranzat the Brightman
Sirect Bridge with vessels having a beam of 90, The reluctance is muli-faceted, but the primary Factor is thal the
fendening in the older bridee is in major disrepair and has been for many years."™)

1% Appeal at ILF.1.b.{5) 95. p. 34 {*No allision impact assessment on the old bridge was developed because, unlike
the new bridge, the old bridge™s fendering system is mot of the dynamic impact ahsorbing type. and this was
dizcuzzed with the COTP durmg the meetng of Seplember 4, 20077}, see alzo Appeal at ILF. B35, p 35 (MA
small narrow beam LG tanker would not kave a highly flared bow and the narrow bridge opemng would not allow
the ship to be mizaligned during transit. Therefore, the small tanker’s bow would not be able to overhand the fender
line and an analysis is not warmanted, Weaver's Cove addressed this topic directly to the COTP during the
Seprember 4, 2007 meeting.™)

3033 CF.R. § 127.009(c).
U7 See below at p- 43

" As such a record would be “cenified” to a court of competent jurisdiction during the course of any such litigation.
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(4) The COTP's input to FERC preceding issuance of FERC's FEIS.'"
Agan, | address each docurment in order.

With respect to Weaver's Cove’s October 9, 2007 submission, by his own admission, the
COTP faled to fully consider this ten page letter and its twelve altachments prior to issuing his
Letter of Recommendation on October 24, 2007."" For this, there is no excuse. There is also,
however, no prejudice to the extent Weaver's Cove pointed this error out in its Request for
Reconsideration, and caused the COTP to fully review its submission.'" The COTP’s decision
to provide only minimal commentary on the substance of these documents in his Reconsideration
Reply is, based upon my own review, defensible.'” As before, | reserve for later my own
comments on the substance of this submission. From a purely procedural standpoint, it is
sufficient that they have been reviewed, and considered. As it is clear that Weaver's Cove’s
October 9, 2007 submission has been reviewed, and considered, I agree with Weaver's Cove that
it should be listed as part of the administrative record of this matter going forward. Accordingly,
it is enclosed with this letter ruling,'**

The second omitted document concerns the COTP s letter to Weaver's Cove of May 23,
2007, This piece of correspondence was also not listed in the COTP"s Administrative Record. |
agree that it should have been. [ also agree with the COTP’s initial Reconsideration Reply where
he stated that his May 23, 2007 letter was procedural, not substantive, in nature, and. in any
event, was inevitably “considered” by him.'"** To the extent much of the pending appeal
challenges aspects of who was provided or knew what information, and when, all formal
correspondence between the COTP (and his predecessor) and Weaver's Cove (and its attorneys)
should be part of the administrative record as that concept is envisioned by the APA'*
Accordingly, 1 have appended all such formal correspondence to this ruling for consideration
going forward.

As for harm from the omission of the May 23, 2007 letter from enclosure {2) of the Letter of
Recommendation {the “Administrative Record™), | find none. If notice is the hallmark of due

" Sew Appeal at § TLB.A., pp. 1 1-14; LD, p. 20.

" Reconsideration Reply at § 2.0, p. 2 (“This submission was received just as my analvsis was Ninalized. 1 have,

however, since reviewed the leter, alosg with its accompanying documentation, in its entirety. 1 find nothing therein
thit prompts me 1o alter my wltimste recommendation of unsuitability. ™)

L] er.

"See above, ot § LA (discussing 1he lack of any requirement for a point-For-point reply b0 o request fos
reconsideration)
"% Enclosure (4), Document 25,

" Reconsideration Reply at § 2.A i,

"** Any judicial review of this decision would ultimately be based on the full administrative record that was before
the agency 1 the time the decision. including my review, was made. This would inchede matier directly or indirecily
conssdered. regardless of whether specifically enumerated in the COTP's list. See, e.g., Citizens to Preserve Overton
Park, Inc. v. Volpe, 401 US. 402 (1971); Lioyd v. lifinois Regional Transp, Authovity, 548 F Supp. 575 (N.DUIL
1982)
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process,'*" Weaver's Cove has suffered little harm with respect to this piece of correspondence.
Weaver's Cove received the letter, Thus, its real concern seems to be with the COTP's failure to
mention the letter as being part of the record. Any harm from ils omission is rectified by my
inclusion of the May 23 comrespondence with this letter.

Finally, Weaver's Cove guestions the lack of documents cited, or provided to ' showing
the Coast Guard’s input to FERC for development of its Draft and Final Environmental Impaci
Statements.'*" The Final EI3 itself is listed as document six in the COTP's “Administrative
Record” of documents on which he relied in developing his Letter of Recommendation. Also
included, as Document 5, is the Ports and Waterways Satety Assessment (PAWSA) Report for
Narragansett Bay. As Weaver's Cove notes, however, the Draft EIS is not listed.'" In response
to these assertions, the COTP explained that the Coast Guard’s input to FERCs environmental
documentation came in the form of the Port and Waterway Safety (PAWSA) workshop and
report, and separate security workshops. The COTP's Reconsideration Reply also explained that
“the results of [these] workshops were communicated to FERC during the course of the Coast
Guard’s “dialogue” with that agency during its environmental review process. This input was
adopted by FERC and is reflected in the DEIS and FEIS documents themselves.™ " This
explanation is consistent with my review of the COTP's * Administrative Record,” FERC s
docket for the Weaver's Cove’s project, and Coast Guard documents reviewed in conjunction
with two requests for documents from Weaver's Cove under the Freedom of Information Act
(FOIA). discussed further below.

While processing two FOLA requests, | reviewed and released 10 Weaver's Cove a letter that |
considered part of the “dialogue™ mentioned by the COTP. The letter in question, from the
COTP’s predecessor to FERC, dated April 15, 2005, was entitled “Security Resources for
Proposed Weaver's Cove Liquetied Natural Gas (LNG) Marine Terminal.,” 1 agree with the
COTP’s assessment that the substance of this letter is reflected, in generic form, in FERC s Final
EIS, such that mcluding the Apnl 15, 2005, letter separately in the record is arguably
redundant.”" In the interest of completeness, however, [ will append it to this appeal ruling to
effectively add it to overall record of this matter,'™

The only other formal correspondence between the COTP and FERC on this point located in
a reasonable search of agency records consisted of comments from Coast Guard personnel on a

ks Appeal at § ILB.5, p 14,

"1 All documents concerning the Coast Guard”s input 1o FERC that were found in 3 reasonable search of agency
records were provided (o its attorneys, via, and subject 10 certain withholdmgs under, the Freedom of Information
Act as further detailed, below, a1 % LI, pp. 33-34

Y% Appeal 31 55 1LB.4.c.. p. 13 and ILD., pp. 19-20.
LER _ﬁ!
'™ Reconsideration Reply at § 2.a.ii., 92, p.3.

" T the extent the letter speaks primarily to securily issues, and not the navigation safety concerns on which the

COTF's final LOR was based. it has arguably little relevance for present purposes.

" The April 15, 2005 Security Resources letter contained Sensitive Secunty Information (531). As such. its relzase

and further diszermination remain subject o the provistons of 5 US.C. § 5532, and 4% C.F.F. Parts 15 and 1520
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draft of FERC’s Final EIS itself that were provided via embedded comment blocks and proposed
edits using Microsoft Word's “track changes” feature.'™ This input is consistent with the
COTP’s explanation that the Coast Guard's “input [on safety and EDEI.IJ"lt;.-' measures | was adopted
by FERC and is reflected in the DEIS and FEIS documents themselves.” ** The annotated draft
of FERC s final EIS constitutes pre-decisional, inter-agency, deliberative process material that is
protected from release under & U.5.C. § 352(b)(5). My review of that draft when compared to
the Final EIS, confirms that the substance of the Coast Guard's edits were incorporated by FERC
in its final document, Accordingly, the COTPs reliance on the Final EIS alone is appropriate,
Indeed, reliance on the Drafi EIS after the Final EIS has been issued presents other procedural
problems that the COTP wiscly chose to avoid.

Regarding the omission of the Draft EIS from the COTP's “Administrative Record,” | have
not found any substantive aspect of that document, not otherwise reflected in the Final EIS, to
suppori the notion that the COTP s assumed failure to consider the draft work, as opposed to the
final product, was harmiful o ‘Weaver’s Cove in some way, Similarly, with respect to the
allegedly missing written input to FERC's Draft EIS, a reasonable search of agency records has
found none. Based on the record before me, the DEIS appears to have been written based on the
substantive discussions of the PAWSA and security workshops themselves, at which FERC
personnel were present and participated,

The implication in Weaver's Cove’s comments on the Coast Guard submissions to FERC s
environmental review is that such documents would further show that the COTP’s predecessor
tound the waterway suitable for the proposed transits.' ™ Thus, its concern for the claimed
omission of matenials is tied to an underlving argument that the COTP failed to consider that his
predecessor viewed the waterway as suitable for Weaver's Cove’s plans. The COTP addressed
this point sguarely:

[Y Jour reconsideration request claims that “the previous COTP” made findings favorable
to Weaver's Cove that have now been arbitrarily overtumed. This misrepresents the
record. The previous COTP neither made findings, nor issued a Letter of
Recommendation. At the time — a time before federal law effectively barred removal of
the old Bnightman Street Bridge — the previous COTP cooperated with FERC in
developing a DEIS and FEIS, under the hypothesis of what could be possible if it were
{later) determined (through the LOR. process) that the waterway was suitable for LNG
transits, which is one of about 75 conditions attached to FERCs approval.'™

The COTP further explained that the findings of the PAWSA workshop, while considered by
him, were “lfempered by the fact that the 2004 PAWSA assumed (1) that the old Brightman Street

"** The draft input appears to be the ‘non-sensitive description of the security plan and its cost™ that was mentioned

a5 in the last two sentences of the April 15, 2005 ketter as being “submitied for pablication in the final EI5.”

' Reconsideration Reply at § 2.a.di., 12, p.3.

1% See Appeal at §5 LB. .3, p. 3.

Reconsideration Reply at § 2.a.6i o4, p. 3.
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Bridge would be removed before LNG tanker transits would take place, and (2) that LNG tanker
deliveries o Fall River would occur at a rate of about one per week.™'™’

Given that FERC’s drafl and final environmental impact statement both predate P.1. 105-59
(the law that E%Eulmll}- preserves the Old Brightman Street Bridge in its present state), any Coast
Guard input'™ provided to FERC"s environmental review is, in my mind, tempered for the same
reasons. Moreover, | find nothing substantive in the April 15, 2005 Security Resource letter 1o
FERC, or in the comments on draft language for the FEIS, that changes my decision to affirm the
COTP’s ultimate unsuitability recommendation, as discussed and amended in Section [1 of this
letter,

Ultimately, Weaver's Cove’s due process claims are, themselves, tempered by the present
appeal process. | have carefully considered cach of the aforementioned documents and
allegations of improper surprise or omission based thereon. | find no prejudice to Weaver's
Cove in the COTP’s treatment of these documents, and, in any event, find nothing substantive
therein that alters my decision to affirm the COTPs unsuitability recommendation.

D. Claims of Fundamental Unfairness and Collusion

As one last procedural error claim, Weaver's Cove implies that the COTP essentially pre-
Judged this matter and colluded with local clected officials and members of Congress to stop its
proposed operations altogether.'™ |n response to this allegation, and to explain his interaction
with such officials, the COTP replied:

I personally provided three briefings on the Weaver's Cove proposal to various elected
officials, at their specific request. Importantly, in all such instances, | limited my
interaction to providing factual background and details from the public record,
information regarding my duties and responsibilities with respect o assessing the
suitability of the waterway for LNG marine traffic, and updates on the procedural posture
and anticipated timeline for issuing my Letter of Recommendation. Those officials
wishing to comment on the project were asked to do so in writing to ensure that all
comments could be reflected in the public docket. If any elected official provided me
with unsolicited opinions outside the docket or public meeting process, [ did not consider
those comments in amiving at my ultimate recommendation, 1 only considered those
written comments contained in the record, including notes from public meetings where
verbal comments were received, '™

.tk 2ai, p. 3

*** Whether in the form of verbal communication, participation in the PAWSA and security workshops, o comments
on draft werding of the EIS.

" Appeal at § 1.C, 956, p. 4; 1L.B.6, p. 15; see alse Appeal 31 §§ LE., p. 21, [LB.3-4, p. 11: (LC.4 {1-2, p. 18;
IL.C.6, p. 19; ILF.1.b.{3) %4, p. 32; ILF.Lb.(6) 42, pp. 35-36; ILF.1 b.{E) 2.5, pp. 36-37; ILF.Lb.{10), p. 40:
ILF4.b. 92, p. 54: [LF.4.d 93, p. 55; ILF 4.e, p 55; LA Y2, p. 56; and 11L.C.. p. 63.

" Reconsideration Reply at 5,
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Weaver s Cove rejects this explanation. On appeal, it takes issue with the Reconsideration
Reply's failure to provide “evidence to support the statement made by the COTP.™'™ It further
questions the lack of production of any materials related to such Congressional interaction,
including notes of public meetings, in response to its two requests under the Freedom of
Information Act (FOLA) for such materials,"®* and the lack of reference to such documents in the
COTP’s “Administrative Record. ™™

I take the COTP at his word, 1 offer the following additional information in the nature of
evidence. In accordance with applicable regulations, policy, and procedure,'™ after a reasonable
search of agency records was completed by Sector Southeastern New England and First Coast
Guard District personnel, | authorized the release of 1,654 pages, comprised of 246 separate
documents, photos, and comrespondence, including email strings, in response to Weaver's Cove's
May 16, 2006 FOIA request. I also authorized the release of 141 pages of documents related to
the security workshops that were the subject of its separate June 26, 2006 request.'™ Having
reviewed those documents. Nothing in either production suggests fundamental unfaimess,
collusion, or pre-judgment on the part of the COTP,

Additionally, as the first person in the COTP's chain of command with authority to deny any
part of a FOIA request,’™ | authorized the withholding of certain otherwise responsive
documents from both rl:pliEH-“'r" Collectively, | authorized the withholding of 143 e-mail strings
to and from Coast Guard attorneys seeking or providing legal advice, constituting 319 pages, as
privileged attorney-client communications, which are exempt from release per 5 US.C. §
552(b)(5)."" 1also authorized the withholding of 241 e-mail strings and correspondence by,
among, and between numerous federal employees, totaling 544 pages, from release under 5

U.S.C. § 552(h)(5) as intra-agency, pre-decisional, deliberative process materials. '™ Similarly,

"™ Appeal a1 § 1LB.6.p. 15

" Weaver's Cove requested, via letter of May 16, 2007, materials from the time period berween February 3, 2006 1o
May 16, 2007 ithe date of the request), related to its Lester of Intent, as amended, regarding the transit of LNG by
ship 1o 1ts proposed LNG receiving terminal in Fall River, Massachusers, This request specifically sought letters,
cormespondence, electronic communications, telephone notes, reports, and studies. and any other communications
between and among officers, officials, and employees of the Coast Guard, and any member of the United Siates
Congress of the stalf of such member and any third Party, and such materials w or from any other Federal or state or
local elected officials. A second request, dated June 26, 2007, sought any and all materials related to meetings and
or workshops conducted by the Coast Guard regarding security for Liquefied Matural Gas {LNG) Carrier vesse]
transits proposed by Weaver's Cove Energy. LLC, along with similar workshops condected with respect to KevSpan
LRG, L.P.s proposed LNG facility in Providence, Rhode Island.

5 1,

™ See, genevally, 6 C.F.R. Part 5, 49 C.F.R. Pant 7, and The Coast Guard Freedom of Information {FOLA) and
Privacy Acts Manual, COMDTINST M3260.3 {series).

" my letters to Mr. Bruce Kiley of January 18, 2008, and March 10, 2008,
M See COMDTINST 5260.3 at Ch. 4,

"7 . My decision to withhold certain documents is the subject of engoing litigation brought by Weaver's Cove in
the United States District Cowrt for the District of Columbia, Civil Action No. 08-000125 (RWR).

5% As ex plained i my letters to Mr. Bruce Kiley of January 18, 2008, and March 10, 2008,
1% p
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54 drafts of various documents, constituting 434 pages of pre-decisional, deliberative process
material, were withheld under 5 U.S.C. § 352(b)(5) as well. '™ These documents and
communications were preliminary to, and involved deliberation of, the Letter of
Recommendation at issue. My review of these withholdings while processing the two FOIA
replies — documents which, admittedly, Weaver's Cove does not have — also revealed nothing
sugpesting political collusion or pre-judgment.

In its motion for reconsideration, and again on appeal, Weaver's Cove suggests that the
COTPs failure to provide the documents requested under FOIA suggests that he had something
to hide.'”" To be clear, while the COTP's staff initially handled Weaver's Cove’s FOLA requests,
the potentially responsive materials, by policy, were forwarded to me and my staff for further
processing. The delay in release was due, in part, to the review process. The decision to
withhold documents, ultimately, was mine. Weaver's Cove’s pending lawsuit on my decision to
withhold certain documents suggests that it is not satisfied the withholding was proper, Still, |
am not aware of any evidence to suggest the COTP compromised his position, or did anything
other than impartially evaluate the facts before him in making his waterway suitability
recommendation. Based on my review of all internal and public documents available to me, |
find nothing to support Weaver's Cove’s claims of undue political influence or pre-decision on
the part of the COTP.

Having found no harmful procedural error in the way the COTP processed and produced his
Letter of Recommendation, I lum now to Weaver's Cover's substantive complaints on the
COTP s findings, opinions, and ultimate recommendations,

II. Substantive Issues Raised on Appeal

In addition to its allegations of procedural error, Weaver's Cove questions many of the
COTPs substantive findings, opinions, and recommendations; and their utilization — individually
and collectively — in the ultimate waterway suitability recommendation, Specifically, it asserts
that “the COTP reached several ‘conclusions” in the *determination’ section [of the Letter of
Fecommendation] that do not withstand scrutiny and provide no credible support for the
LOR.™™ Many of these substantive allegations appear in multiple areas of the appeal under
difterent headings. Ultimately, the substantive error arguments are grounded in concerns with
the COTP"s consideration and treatment of the following 14 items: (1) security concemns in an
unsuitability recommendation that purports to be based solely on navigation safery;'” (2) the
limitations posed by a 400 foot-wide federal channel north of a line between Mount Hope Point
and Common Fence Point:'™ (3) waterway closures potentially resulting from Weaver's Cove's
operations;’  (4) the PAWSA workshop and report;' ™ (5) under keel clearance;'” (6) the tum in

'

" See Appealat §§ 1B 4, p. 3 1C. 97014, p. S LB 4c M n 17, p. 13; ILB6.. p. 15; 11D, p. 20: 1LF.3.8, p.
47.
™ Appeal a1 § ILF., p. 22.

'™ Appeal at §§ 1LF.2.d-e, pp. 46-47; ILF.1.b{1) 93, p. 26.
'™ Appeal a1 § ILF. La %6, p. 23.

'™ Appeal at §§ ILF.La, p. 22; ILF. a1 1-12, p. 25,
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the channel north of the Braza Bridge;' ™ (7) nighttime transits:' ™ (8) the fendering systems
arcund the Bri %hm'mn Street bridges'™ (9) air draft;'"" (10) the use of tugs and their
configuration;"™ (11) computer simulation modeling and the weight given the professional
opinions of the Northeast Marine Pilots and Marine Safety International thereon;'™ {12) the
COTP's own professional qualifications;'™ (13} personal observations from transits aboard coal
L-'.I':|1'|:!ns.;Ias and { 14) human error and risk anal 5.-'5435-”"‘ I will address each topic in tumn,

A. Security Concerns

In several partions of its appeal"’ Weaver's Cove questions the COTP's invocation of what
it views as security concerns in light of the fact that COTP based his ultimate waterway
suitability recommendation solely on his analysis of navigation safety issues. It is clear that the
COTP did not fully develop his analysis of the security aspects and mitigations that might be
associated with Weaver's Cove's amended proposal. Indeed, the COTPs reply to Weaver's
Cove's request for reconsideration states: “because my ultimate recommendation was based on
my analysis of navigation safety issues, other relevant factors, such as maritime security, were
not further analyzed. "™ It is also clear that the COTP’s substantive analysis includes references
to security boats,"™” security escorts,”™ as well as the proximity of the intended transit route to
population centers, and the USS MASSACHUSETTS museum mm‘plex.'q' Weaver's Cove
questions the connection between the assumed presence of security vessels, and the proximity of
the transit route to population centers with the issue of navigation safety. While admitting that

" Appeal at §5 LB., p. 3: LD3, pp. 5-6; [LB4.c 94, p. 13, [LF.1b(4) 94, p. 33 ILF 3.2 p. 47

"7 Appeal at §§ ILF.1.a %6, p. 23 [LF.1b.{9) 92, p. 30.

"™ Appeal at 45 ILF.4.2 79 4-6. pp. 52-53; lILAY 2, p. 57.

'™ appeal at § TLF. 1 bu(6), pp. 35-36.

¥ Appeal at §§ [LF.1.b.(5). p. 34, ILF_L.b.(8) ¥ 2 {iii}, p. 36.

! Appeal at § 1LF 3.c, p. 49-50.

2 Appeal ot $5 1LF.1b (101 34, p. 26; ILF.1b (7), p. 36; ILE. L8} 2 (i), p. 36; 1LF.2.a-d, pp. 45-46.

" See Appeal ot §§ ILF.Lb.(8) 7 2-3, pp 36-37: ILF.1 b.(§) 9 6, p. 38; ILF. 1 b.{12) 9 3-8, pp 43-45; ILE.3 b-d, pyp
48-31 inoting concerns with COT™ s treatment of simulations, in general); 28 LCIH, po 4, LDLAL, p. & [LES, pp.
1a-17 ILCA, po 18 ILF. L BB} 9Y 3-8, pp. 37-39 {questioning the COTP's ireatment of M51's professional
opimions): §5 LO. %4, p 40030, p, 6; [D3d p. 6 ILBE.7, pp. 1817, ILC A, p. 15 ILF. 1R} Y 2, pp. 36-3T;
ILFUbAEW 2 p 37 ILF LBAE}Y &, pp. 28-39 (challenging the COTTF s treatment of the opinions of NEMP).

"* Sec Appeal at §4§ ILB.7 ] 7-8, p. 1 7; ILF.Lb.{8) 94, pp. 37-38; ILF.1.b.(8) 1 6, pp. 38-39.
"appeal at §% 1LC.4, p 18 ILF. Lb(319 2, p. 31: ILF.1.b.(8) 95, p. 38.

" Appeal a1 5§ 1LB.5.a, p. 14; 11D, p. 20, ILF. LB (L), pp. 27-30; ILF. LB (2), pp. 30-31; ILE.Lb4{%), pp. 39-40;
ILF. LB.C10p ) 36, pp. 40-42; ILF 1B, pp. 4243; LA R, p. 57; 1ILC., p. 63; HILD.2., p. 65,

7 Sep Appeal at 55 ILF. L h4), pp. 32-33; ILF 2o, pp. 4647, TLF 4.3, pp, 32-533; and [TLA 92, p. 56,

"* Reconsideration Reply at § 2.a.i. 2.
¥ LOR enclosure {2) § C.1 k.
M rd at & C.1j.
M See, e, id at § C.le.
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such facts are valid considerations for “the consequences of a deliberate attack and the necessary
mitigations against such an action,”"" it asserts that “since the COTP has disclaimed any interest
in security for purposes of this Letter of Recommendation, there is no clear nexus™ ™ between
the aforementioned facts and the COTP's navigation safety-based suitability recommendation.

As an initial matter, | note that because the security aspects of the pending amended proposal
have not been fully vetted by the COTP in consultation with the port community, | decline to
analyze these issues further in a security context. Thus, my ultimate decision to affirm and
adopt, as amended, the COTP’s unsuitability recommendation is based solely on the navigation
safely aspects of Weaver's Cove's amended proposal.

That said, it is important (o note that safety and security issues are often inextricably linked,
especially when viewed from a consequence management perspective. Thus, while the COTP s
discussion of population density and the proximity of certain moored vessels, infrastructure,
museums, etc., o the LNG tankers” transit route would surely be factors in any security analysis,
they remain valid considerations with respect to any navigation safety analysis as well.

Regarding the presence of security vessels, it is safe to assume that some security escon
regime would be utilized for any of the LNG deliveries contemplated by Weaver's Cove. The
impacts of that regime on nevigation safety, while minimal, exist.'™ The presence of any flotilla
of vessels increases the traftic and congestion in the waterway and increases the interaction
among and between waterway users.

Muore importantly, the presence and proximity of people and things to a potential hazard is a
necessary element in evaluating the consequences of an accident (such as that resulting from a
navigationally unsafe operation); as well as from an attack. Weaver's Cove suggests that any
accident (stemming from the navigation safety aspects of the waterway or otherwise) could not
lead to a release or ignition of LNG. Admittedly, the probability that an aceident suffered while
an LNG tanker is undertaking a slow, controlled evolution, such as transiting through bridges,
would result in an actwal hull or tank breach is minimal. Nonetheless, the consequence of such
an event, even if relatively unlikely, is high enough that it cannot be entirely discounted. In
broad terms, an accident (be it a collision, allision, or grounding) resulting in the release and
ignition of LNG could ultimately have similar impacts on the surrounding environs to those of an
intentional attack on the vessel.

Moreover, while an accident stemming from close guarters maneuvering might not result in
the rupture of an LNG carrier’s cargo tanks, it could lead to a hull breach or other casualty — such
as recently occurred when the COSCO BUSAN struck the Golden Gate Bridge'™ - resulting in
the release of fuel oil or petroleum. The fact that the area encompassing the COTP's greatest

" Appeal a1 § 1ILA, p. 5% {discussing the issue of population density).
LLE]
£

"™ The COTPs treatment of these regimes i discussed further in the context of waterway closures below at § LB,
pi. 3738

'* See. e.g., Carl MNolte & Michae! Taylor, “Ship crashes into Bay Bridge tower, spills fuel 0if San Francisco
Chronicle, Mov. &, 2007 ar Al
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concerns with navigation safety - in and around the Brightman Street bridges — is also
charactenized in the 2004 PAWSA report as an area of “very high absolute risk” in terms of
consequences from a hazardous matenals rel case,' ™" highlights the importance and validity of
this consideration. Viewed in this light, [ find no error in the COTP’s inclusion and
consideration of security escorts, population centers, infrastructure, and area attractions such as
the USS MASSACHUSETTS."™

B. The 400 foor channel north of Mount Hope Point. & Commaon Fence Point

Weaver's Cove contends that the COTP's unsuitability determination for that portion of the
waterway north of Mount Hope Point to Borden Flats lacks support in the record. The COTP's
stated reason for this finding 15 the notion that “once a northbound tanker enters the 400-1oo1
wide Federal channel... there are very limited options in terms of responding to a disabling
incident or accident....”"™ The COTP further observed that were a tanker to become disabled, it
would either need to be towed backwards (1o the south) down the channel, or to the north,
through both Brightman Street bridges to Weaver’s Cove’s facility. In reply, Weaver's Cove
notes, among other things, that no LNG tanker has reported such a debilitating casualty while in
port, that no published PAWSA or WSA has cited the 1ssue of a disabled ship as a particular
concern, and that, in any event, LNG tankers routinely transit similarly confined waterways
without incident,'™

Regarding disabled tankers, | am mindful of a recent casualty involving the LNG tanker
CATALUNY A SPIRIT, which left that vessel without power and propulsion 1o maneuver.”
The vessel was en roude, but not vet within, the Port of Boston at the time of casualty. It
remained unable to move under its own power for several days. While this incident occurred
well outside of port, and was quickly brought under control by tug boats and attending Coast
Ciuard vessels, it confirms the fact that debilitating casualties can and do happen, even to LNG

tankers.™"

" Ports and Watcrway Safety Asscssment Workshop Report at 5.

"T Weaver's Cove questions the COTP's reference 1o ships berthed 95 feet outside the channel as posing an “allision

rzk.” Appeal at & [L.F.4.a {ciing LOE, enclosure {2) at 58 B.2.cd2)-03) B2 %) and C.lc{THD), While [ agree
that proximuty 1o such vessels 1= fairly commen in confined port arcas, this proximity remaims a valid consideration
when evaluation the totality of circumstances that contribute to waterway suitability. See gererally 33 CFR. 4§
127009 A6 (eiting distance of berthed LNG vessel from channel as a required consideration).

" The COTP's subsequent statement in this section that such vessels “are committed to completing the entire transit

there 15 no feasible altemative.”” LOR enclosure (2] at § C.1.b, appears 1o be overstated 1o the extent he
subsequenily seems to concede towing a tanker backwards out of the channe] would be possible; but would “require
crtraordinary navigational manewvers [that would] present additional risks.”

" Appeal at § ILF. 1.a, pp. 22-25.

M gop ep., Professional Mariner, *Casualries: LNG carrier it towed to safery off Cape Cod afier failed pomp leads
for e o o™ May 2008 at p, 34,

M goe also Appeal at § TILF. 1.a. n.20, p. 23 {recounting causalitics aboard the LNG tankers MATHEW and
POLLENGER).
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That said, and leaving for later the issue of towing (dead ship or otherwise) vessels through
the Brightman Street bridges, ™" [ agree with Weaver’s Cove that a narrow channel such as the
one through Mount Hope Bay does not, in and of itself, necessarily render a waterway unsuitable
for ships constrained by draft™ or beam. In this case, | view the COTP"s unsuitabilit ¥
recommendation for the waterway from Mount Hope Point to Borden Flats as supported only in
light of the unsuitability recommendation for Segment Three (based largely on the Brightman
Street bridges). That is, the waterway from Mount Hope Point to Borden Flats should be viewed
as unsuitable only because of the fact that it serves as a namow road to a (navigationally
unsuitable) dead end. Should the status of the Brightman Street bridges change, the suitability of
the federal channel leading thereto should be re-evaluated, from both navigation safety and
secunity perspectives, The COTP s suatability recommendation is accordingly, AMENDED 1o
this end.

C. Waterway Closures potentially resulting from Weaver's Cove’s Operafions

Within its concemns over the COTP's treatment of the narrow federal channel north of Mount
Hope Point,™ and elsewhere in its brief,™” Weaver's Cove submits that the COTP placed undue
reliance on the fact that securty operations and potential casualties may effectively close the
waterway to other traffic. The COTP notes that “stoppage of vessel traffic to permit frequent
transits could adversely impact navigation safety, particularly for vessels subject to transit
restrictions through the old Brightman Street Bridge and for vessels that would have to exit the
relative safety of the navigation channel and await the LNG tanker’s passage in less-safe waters
outside the channel.™™ For its part, Weaver's Cove points out that there 15 relatively hittle
commercial trafTic through the Fall River area itself, and that, with respect to any security
enforcement flotilla that might ultimately be devised and deployed, its very job would be to limit
vessel traffic. Moreover, Weaver's Cove notes that it intends to coordinate its amval schedule
with the coal ships that transit the area to “aveid any conflict in channel use,™"

After considering these arguments and the underlying record, | find the fact that portions of
Narragansctt Bay, Mount Hope Bay, and the Taunton River would be effectively closed by the
escorted transit of an LNG carrier during the limited period of time it would take a tanker to
traverse these areas, to pose little threat to navigation safety in and of itself. Similarly, | find the
potential that an emergency situation might practically close — or cause the Coast Guard to
legally close — a waterway until such emergency abates, to be of little concern when considenng
navigation safety in isolation. Accordingly, I have given it no weight in my assessment of the
COTP’s navigation safety-based suitability determination. | note, however, that further study
would be required (if the waterway were later found suitable based on changed circumstances) to

2 Spe Appeal at §4 1ILF. 171 p. 36; ILF.La, pp. 22-24; discussed, below, at pp, 43-46
" The issue of under keel clearance is discussed, below, a1 § ILE, p. 39
" sppeal at § ILF.La., p.25.
% appeal s § ILF.LbA1) p 25, {4y, p. 32
™ LOR. enclosure (2) at § C.1., p. 28.
" Appeal at § ILF.Lb4) 9 3, p. 35
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determine what, if any, impacts such foreseeable closures would have in environmental and
secunty contexts — especially given the increased frequency of delivenes associated with the
pending “smaller tanker™ proposal.

D. The PAWSA Workshop and Report

Elsewhere in its appeal, Weaver's Cove suggests that it was inappropriate for the COTP to
discount the alleged findings of PAWSA and sccunty workshops and that, in accordance with
NVIC 05-05, the COTP “should have reconvened the PAWSA group and considered all aspects
of the new proposal.™™™ As previously discussed,”™ there is no requirement for the COTP to
initiate the contractor-facilitated PAWSA process or to rely on any one group or process in
completing his analysis. It was appropriate for the COTP to have considered the PAWSA report
to the extent it contained still-relevant information, despite the intervening changed
circumstances regarding the old Brightman Street bridge, because it was considered along with
all of the other supplemental materials submitted by Weaver's Cove,

E. Unider Keel Ciearance {UKC)

Weaver's Cove contends that the COTP inappropriately gave too much weight to concerns
about UKC. Specifically, it states that while the “LOR makes much of under keel clearance, the
LOR failed to address the fundamental fact that the smaller tankers have a shallower draft than
the larger tankers previously proposed, which were discussed in the FERC review and which
were not objected to by the Coast Guard at the time of the FERC review,™"”

The issue of UKC is principally discussed in the Letter of Recommendation as follows:

Inbound transits of a laden LNG tanker through the dredged channel in Mount Hope Bay
and the Taunton River are possible only with sufficient tidal lift. A delay in the transit
while the tanker is in of these channel could result in the vessel losing its tidal lift and
could cause a temporzry grounding.”"’

Elsewhere, the COTP notes that “conditions favorable to inbound and outbound transits are
severely limited by proposed vessel's length, breadth, and draft, available daylight hours, wind,
minimum two-mile visibility, and infrastructure.™"" Finally, the issue appears as a “risk factor”
considered by the coTp.*"

"% Appeal at § 1LF.2.a 93, p. 47.

™ See above s § LB.20, p. 18

" Appeal at § ILF.1.b{10), p. 40

M LOR, enclosure {2) at § B.2.C.(1 0)e).
M2 gl an§ Cle(1g)

1 a8 C1e(5)()) (“Probability of accurate draft caleulation, under-keel clearance, and transit time from sea to
allow for bridge transat without grounding in the dredged channel.™)
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These statements and considerations are supported by the fact that the control depth of the
channel at issue is currently 35 feet MLLW ™" While Weaver's Cove has committed to dredging
the channel to 37 feet, even this depth leaves tidal state (and potentially tidal lift) a necessary
consideration for the “range of ship sizes” proposed by Weaver's Cove, which extend to vessels
drawing up o 37.5 feet if the old Brightman Street bridge is removed.”"” To the extent Weaver's
Cove continues to suggests, as recently as in its October 9, 2007 submission to the COTP, that
the final design draft of its LNG ships remains undetermined,”'" it was appropriate for the COTP
Lo consider this issue in the manner he did.

Aside from the treatment in the Letter of Recommendation itself, the October 9, 2007
submission to the COTP suggests that the topic of UKC was discussed between the parties in a
September 4, 2007 mecting. In apparent reply to those conversations, Weaver's Cove notes that
while a UKC of 10% of a vessel’s draft is “an ad hoc international standard,” it is not generally
applied to vessels operating in sheltered waters at slow speeds and with tug assist.™"” Therc is a
good argument that the slow speed and corresponding lack of squat anticipated in the transits at
issue make a 1076 UKC standard conservative in this case. Moreover, UKC, like many other
factors, does not render the waterway unsuitable in and of it self. Still, given the unknown
margins created by lack of definitive drafts and depth figures, UKC remains a valid factor to
consider.

F. Air Draft

Turning from beneath, to above its proposed vessels, Weaver's Cove guestions the COTP's
treatment of vertical clearance. Noting that “the record evidence before the COTP clearly
demonstrates that the LNG tankers have sufficient air draft to pass underneath all bridges and
overhead wires on the transit at all states of tide™"® it contends the COTP s Letter of
Recommendation was nonetheless “written so as to suggest that Weaver's Cove had failed o
provide the COTP with necessary information, namely the air draft of the LNG tankers. The
suggestion is baseless and ignores the record.” The text at issue appears in section B.2.c.(10)(f)
of enclosure (2) to the Letter of Recommendation, which reads:

while Weaver's Cove provided no specifics as to the height of its proposed LNG tankers,
it did state that that tankers would be designed to safely pass beneath the Mount Hope and
Braga Bridges, cach of which have a minimum clearance of 1335 feet at Mean High Water.
The overhead power cables in Fall River have a minimum clearance of 150 feet at Mean

H Lop NOAA Chart No. 13227
"5 Weaver's Cove letter to COTP of February 21, 2007 at 1.

" Weaver's Cove letter 1o COTP of October 9, 2007 at 8 (... the actual depth being dependent upon the final
design drafi of the LG ships™).

7 1. at 6-8.
¥ Appeal at § ILF.3.0., p. 50,
40



1 &R0
D01-08-08475

High Water, so vessels designed to pass safely beneath the Mount Hope and Braga
Bridges would also pass safely beneath the overhead power cables,” "

Weaver's Cove points out that an “Air Draft at Normal Ballast Arrival [of] 38.200" meters is
labeled on a “General Arrangement drawing” that was provided as an attachment to its February
21, 2007 submittal the COTP.,

As previously noted, however, Weaver's Cove has also stated that the final dimensions of its
proposed tankers remains subject 1o change,™ With that in mind. the COTP’s comments cauld
be read to suggest that he was unclear on whether other tankers might have different vertical
clearances. Regardless, to the extent both parties agree that air draft does pose a substantive
concern from a navigation safety perspective, there is no real disagreement on this point to
resolve.

G. The Turn near the Braga Bridge

Weaver's Cove questiors the COTPs treatment of the bend in the channel just north the
Braga E-rii_’lgt.'l' In his Letter of Recommendation, the COTP observed that:

As a tanker approaches the Braga Bridge from the south, it must turm approximately 55
degrees to port while passing under the bridge, in close proximity to piers and the USS
MASSACHUSETTS. Conversely, when approaching the Braga Bridge from the north, a
tanker must head directly towards the USS MASSACHUSETTS and the adjacent
commercial piers, and then turn approximately 55 degrees to starboard to pass parallel to
the USS MASSACHUSETTS and underneath the Braga Bridge ™

For its part, Weaver's Cove claims that this analysis is in ermor because if "the LNG tanker
{inbound and loaded) were to make a 55 degree port turn 'under the bridge' it would run aground
in the shallow water to the northwest of the channel.”  Further, it states, “the purported concemn
ahout a 35 deg[ree] turn has no factual foundation and ignores the Coast Guard's experience
elsewhere,”

Having reviewed the chert and record on this point, | agree that the change in base course
{1.€., the “turn”) from under the Braga Bridge 10 a course preceding the one a vessel must make to
line up on the Brightman Street bridge is 55 degrees. Weaver's Cove’s assertion that such a tum
“would necessarily result in grounding outside the channel” would be true if a vessel were to tum
a full 55 degrees while immediately under the bridge. Such a literal, immediate interpretation
overlooks the advance and transfer associated with such a turn, Thus, | do not think the COTP
intended such an interpretation, Regarding the turn itself, the maneuver is an aspect of the transit
waorth neting. Like so many of the factors already discussed, the requirement for such a
maneuver does nol render the waterway unsuitable for commercial traffic in and of itself, The

% LOR, enclosure (2) at § B.2.c.{10)1).
¥ See Weaver's Cove letter to COTP of February 21, 2007 at 1.
! See Appeal at §5 1LF 4.8 99 4-6, pp.52-52; and LA, Y 2. p. 57.
" LOR, enclosure {2) at § B.2.c.(3), p. 6.
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repeated presence of large vessels making large tumns in relatively close proximity to piers and
moored vessel does, however, remain a relevant consideration. | agree with the COTP's
treatment of this 153ue.

H. Nighttime Transits

In s appeal, Weaver's Cove contends that the COTP failed to actually consider the record
before him because the Letter of Recommendation discussed nighttime transits as though they
were part of the LOI proposal.” Weaver's Cove asserts that it “did not propose nighttime
transits, And the NEMP Report specifically precludes nighttime transits.” Therefore, it
contends, “by not taking into account these two facts in the record this aspect of the Letter of
Recommendation is arbitrary and capricious and is contrary to the record.”

The possibility of mighttime transits was, however, proposed by Weaver's Cove in its initial
Letter of Intent. The last sentence of section six, entitled “LNG Vessel Characteristics &
Frequency of Shipments,” of enclosure one to the LOI notes that: “After sufficient experience is
gained it is intended to also adopt nighttime berthing and un-berthing operations.” This same
language is repeated in Weaver's Cove’s February 2, 2006 change of information letter. ™
Smmilarly, Weaver's Cove’s October 9, 2007 submission to the COTP notes: “As was the case
and is in Boston Harbor, once sufficient operating experience has been gained there will be
opportunity to consider night-time transit.._"*** For its part, while paragraph 10 of the NEMP
report recommends that all iransits be done during daylight, it too goes on to state that: “Sheuld
the pilots feel that night transits of the opening bridges are safe at a later time, they may
recommend that 1o the USCG.”

While Weaver's Cove has stated it would agree to limit transits into the Fall River area to
daylight only, the COTP’s consideration of this issue was appropriate given that the possibility of
undertaking nighttime transits {at some point) was repeatedly mentioned in the materials
submitted to the Coast Guard, Ultimately, [ agree that transiting through the old and new
Brightman Street bridges with large commercial vessels at night is ill advised ™*

L. The Fendering Systems around the Brightman Street Bridges

In addition to Weaver's Cove’s previously addressed procedural claims that it was not given
fair notice of the COTP's concerns about fendering systems for the Brightman Street bridges, ™
Weaver's Cove questions the substantive relevance of this issue with respect to the suitability of
the waterway for its proposed operation, It suggests that any concern for the fender systems

=t Appeal at § ILF, 1b.g6) 9 1-2,
M Lo Weaver's Cove letter to COTP of February 2, 2006 ar Antachment 1, ibem 46,
“* Weaver's Cove submission 1o COTP of October 9, 2007 at 2.

** See Regulated Navigation Ares: Narragansen Bay, RI and Mount Hope Bay, MA. including the Providence River
and Taunton River, Notice of Proposed Rulemaking 71 Fed. Reg. 30108 (May 26, 2006) {proposing limiting
commercial vessel transils between the old and new Brightman Street Bridges to during daylight hours),

= Discussed, above, at § 1L.C.2, pp. 27-28.
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should be directed at the bridge’s owner (the Commonwealth of Massachusetts), not it; and
further asserts that

the old bridge fenders represent no more than cosmetic risk to the LNG tanker as there is
no plausible scenario set forth in the record or otherwise under which an allision with the
bridge (or the new bridge) could result in damage to the LNG tanker which would
jeopardize the cargo containment systems or the vessel’s handling or navigability. ™

This argument discounts the fact that ¢ven a minimal puncture or hull breach can have significant
environmental consequences, © Moreover, this argument assumes that damage to the bridge
itself is irrelevant. It is not.

Weaver's Cove and others clearly view the “old, decrepit bridge,” as an obstruction to
navigation.™" Nonetheless, by operation of law, it remains. While Weaver's Cove has offered to
pay for any damage “in the unlikely even of an allision between the LNG tanker and the
fendering system of either bridge,” the COTP is charged by regulation to consider the safety and
suitability aspects with respect to bridges, not liahility. 21 Other commercial maritime interests,
while few, transit through these bridges. Indeed, the NEMP 15 on record as stating that the poorly
maintained fendering is the “primary factor” in their refusal to transit the 98 foot opening on
vessels with a beam of 90 feet, ™ An allision with an “old, decrepit bridge™ could result in its
collapse or cause sufficient damage that would force the closure of the waterway. While | agree
with Weaver's Cove that the bridge owner is ultimately responsible for upkeep of the hridgl:.m it
is appropriate to consider — as one of many factors — the bridge’s condition and the risks posed to
it by the proposed manne transits,

. The use of Tugs and their Configurarion

Weaver's Cove takes issue with the COTP’s conclusion that “the addition of tug boats and
tow lines make maneuvering between the Brightman Street bridges even more difficult.”
Intuitively, tugs should aid in maneuvering vessels in “tight” place, not serve to complicate
navigation. The concern in this unique situation, however, is that the additional length added by
having a tughoat directly astermn of a 72 5-foot™™ LNG tanker ultimately serves to make a tight
situation - the 1100 Teet between the old and new Brightman Street bridges — only tighter. As the
COTP noted, A tethered tug astern while absolutely necessary to ensure a commercial vessel

= Appeal at § ILF b.(5). p. 35

% Even a small hull breach resulting from an allision, however, could result in environmental harm if non-cargo
fanks are compromised,

M Sop Appeal at b LC, p. 3.
M gee 33 CFR § 127.00%c).

22 Northeast Marine Pilots, “Repont on the Feasibility study of the Proposed Weaver's Cove LNG Ship to transit
froam Sea 1o the proposed LNG terminal in Fall River,” at & 5., p. 3.

M See gemerally, IICF R § 117.7

™ The smallest length proposed by Weaver's Cove is 725 fieet. The MSI computer simulations were produced with
ships modeled 1o be 732 feel
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transiting through one Brightman Street bridge does not impact the other bridge, nonetheless
essentially adds to the length of any tug/ship combination, further reducing available room for
maneuvering between the two hridg::s."] .

On this point, Weaver's Cove questions the assumption that a tug would be tethered astern of
the LNG tanker as it transits through the bridges. Specifically, Weaver's Cove sugpests that such
a configuration “is not contained within the conclusions of the NEMP Report, and is not
otherwise found in the record. Hence, the statement is not based on facts in the record. As a
result, it is arhitrary and capricious,™®

The decuments submitted by Weaver's Cove, however, confirm the anticipated presence of a
stem tug, In the “Tug Boal Assistance:” portion of its feasibility study, the NEMP explained that
“The majority of the transits [in which the pilots participated] were done with [] one assist tug
actually attached to the stern of the vessel during each transit of the opening bridges ™ '
Similarly, the Bnghtman Street Bridge Simulation Report, produced by MSI, notes that

the [model] transits were completed with either one or two tugs. Tug utilization was
determmined by the individual Pilot controlling the ship for each specific run. Typically,
there was either one tug through the center lead afi, or in the case of two tugs, one al the
stern and one at the bow.**

Thus, the COTP’s assumption that a tug would be utilized astern of the LNG tanker is supported
by the record *™ Moreover, the COTP's concern for the combined length of these vessels while
engaged in towing and laterally moving a ~725 foot LNG tanker in a 1,100 foot confined stretch
of the Taunton River, bounded by bridge abutments, remains a legitimate concem.

K. Simulation Modeling and the Pilots” Professional Judgment

Weaver's Cove contends that the simulation modeling of its proposed vessels, as conducted
by Marine Safety International (MSI) in conjunction with the Northeast Marine Pilots (NEMP),
supports its position that the intended transits — including between the old and new Brightman
Street bridges — can be repeated safely, without incident.**" It questions what it characterizes as
the COTP’s “cavalier™"' dismissal of the data from simulated deliveries that it provided the

115

LOR, enclesure (2) at § B.2.c.(8), p.14-15,
M Appeal at § ILF 2.8 -b.

37 gre NEM I*, “Report on the Feas bality study of the Proposed Weaver's Cove LNG Ship to Transit trom Sea to
the Proposed LG Termisal in Fall River™ (LOR, enclosore (1), documet 411814 3. p 2,

M See MSIL “Brightman Strect Bridze Simulation Beport”™ of {LOR, enclosure (1), document 48) a1 916, p. 2.

M Any assertion that tugs need not be placed astern casts further doubt on the value of the simulation model which
“typacally” unilized that configuratioa,

M gee §5 1C. %4, p. 4. LD.3b, p. 6. ILB.7, p. 16; ILC.4.92, p. 18 ILF.1 .b.{8) 79 2.3, and 6. pp. 36-7 & 39:
ILF.1b.12) 1] 3-8, pp. 4345, ILF.3 b, pp. 48-49; and 1LF 3.c.. pp. 49-50,

M Appeal m § ILF.3.b.(2), p. 49,
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Coast Guard, and notes that simulations using similar concept models have been utilized in a
variety of other LNG project proposals — Ltltlj'r'laiEl}' leading to favorable detmmnahnm h}r FERC
and the Coast Guard in every other instance.”™ In a closely related point, it questions™' the
COUTPs decision to disagres with NEMPs conclusion (based, in large part, on their participation
in the MSI-simulated runs) that the proposed LNG vessels can be piloted safely from sea buoy to
berth on a repeatable basis **

The COTP, in his Letter of Recommendation, acknowledged his consideration of the MSI
medels, and the opinion of the pilots based thereon, ™ but ultimately disagreed on the specific
1ssue of the safety of repeated transits between the old and new Brightman Street bridges. |
understand and agree with the reluctance to rely heavily on simulated transits for this particular
evolution. Undoubtedly, ship simulation is a powerful analytical tool in many situations. Even
the most advanced simulators, however, have limitations. In addition to their general qualifying
language on these models — as already highlighted by the COTP in his Letter of
Recommendation™ — the NEMP pilots who took part in the simulations commented on such
limitations after undertaking certain runs, Tellingly, after run 24010704, one pilot remarked:
"51mu[a§§w realistic for lining ship up for bridges. Hard to simulate steering ship through
bridge.”

Other comments from the simulated runs only affirm the COTP’s concerns about LNG ships
transiting through the Brightman Street bridges. For example, after run 03010701, one pilot
remarked: “Wind on port beam, Everything OK until bridge transits. Wind max limit for bridge
(15 knots). Rainbow power seemed low for left hand tumn in the basin,"** Similarly. after run
1001070, another pilot commented; "Requires constant monitoring of ship's position in draw
(BSB) until stern clears fenders." In fact, during run 24010704, the MSI documentation provided
by Weaver's Cove shows an overlap of the tug located astern of the tanker and the fendering
around the new bridge — indicating an allision.**

* Appeal at § ILE_ 3142}, p. 49,

* Appeal o § 1LF_1Lb.(8), p. 37 (“....the suggestion that the NEMP conclusion as to repeatable safe transits
conclusions by eleven (11) experiznce manne pilots after 91 simulations — carry on “nominal weight™ is not
supported by any rationale or facts or prior Coast Guard precedent. 1t iz also offensive to the experience and care
exercised by the NEMP over vears of vessel transits in the bays and the simulations and discussions,™)

** Appeal at §5 LC.94; LD.3b; | D.3d; ILB.7; 11.C.4; ILF.1 bJE).
** LOR, enclosure (2] a1 §§ B.3.c; C.1h.

™ LOR, enclosure (2) at § B.3.c.(1¥a) (“The Northeast Marine Pilots cautioned that the simulator had “inherent
limitations™ and that the tanker hull design had “not been proven.™)

*! Weaver's Cove navigational ard Operational Data submission to COTP of February 21, 2007,
m
=

' While Weaver's Cove mentions 91 modeled transits have been analveed in ats Appeal, in total, only 43 transits
were run using the smaller modeled LNG carsier, OF the data printouts from the 11 transits provided to the COTP,
ome transit was with the larger Berge Boston LNG carrier without the old Brightman Street Bridge remaining. Thus,
tor my analysis, 10 runs were considered. One of those 10 runs, one suggests an allision between 2 g and the new
Brightiman Sireet Bridge occurred
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Admittedly, some of the eébove comments may have been used to “tune” the model and
“train” the pilots on the simulator itself. Nevertheless, 1, like the COTP, remain skeptical of the
ability to accurately model all of the (human and environmental) factors involved in the unigue,
tug-intensive, evolution that would be required to bring a ship through one bridge and then walk
it laterally to line up for the second opening only 1100 feet away,

[n its appeal, Weaver's Cove explains that the COTP’s observation that a “stem tug came
unacceptably close to the fender of the new Brightman Street I:u"udgq:“tb in a simulated run was
duc to a “break unrelated to the performance of the model that disrupted the pilot’s management
of the model,™" Thus, it contends, “[t]his situation would not have arisen had the model been
under management control, And in real life, it would not have arisen as the g master would
have been able to maneuver into clear water.™™ This explanation, however, seems to assume
that there would never be a scenario where a pilot, master, helmsman, or tug master might not,
themselves, be “disrupted” {or distracted) from their “management™ of a very tight evolution. |
find that the COTP acted prudently in his consideration of the simulations.

With respect to the COTP's deference, or lack thereof, to NEMP's ultimate opinion on the
ability to navigate safely through the bridges on a repeatable basis, [ note that in addition to
considering their written submissions, the COTP took time to meet and talk with NEMP pilots in
person by observing an MSl-simulated run, and by accompanying them through the Brightman
street bridges on coal ships — the only ships of a comparable size actually undertaking the
evolution in question. It is my opinion that the COTP considered the insight of these
unguestionably professional mariners appropriately, along with the other information in the
record before him, but ultimately weighed the pilots’ opinions in the context of the totality of
circumstances.

For the foregoing reasons, | adopt the COTP's analysis and reservations about the modeling
and third party opinions regarding the ability to safely transit the Brightman Street bridges with
the type and size of vessels proposed by Weaver's Cove at the interval it envisions.

L. The COTP’s Frofessional Qualifications

In the third of five closely related points, Weaver's Cove challenges the COTPs personal
credentials, and questions how he can substitute his judgment for that of professional mariners
with admittedly far more sea time and personal experience handling vessels in the Taunton River.

™ 1.am not persuaded by this argument. The diverse duties and responsibilities of a Coast
Cruard Captain of the Port are ﬁ:ndammlal] dull:n:nl from those of commercial pilots, tug boat
operators, and other professional mariners.”™ Unlike pilots charged with providing guidance to a

1 LOR, enclosure (2} at § C.1h p. 27,
! Appeal at § ILF.1.b.{12) 96, p.44,
)

! Sve Appeal at §§ 1LB.7 9 7-8, p. 17: ILF.1.b.(8) 99 4. 6, pp. 37-38.

" See penerally, 33 CF.R§ 1.01-30 (“Captains of the Port and their representatives enforce within their respective
areas port safery and sE:s.l.m.I} and marine environmental profection regulations, including, withaut limitation,
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master for the safe navigatior of the ship they are on, the COTP 1s charged with looking at the
waterway holistically, and with managing the risks associated with operations therein (be they
proposed or existing), by preventing mishaps, causalities and fatalities wherever possible, and
responding ettfectively to minimize the loss of life and property whenever and wherever incidents
occur. In this instance, he wes responsible for assessing the myriad impacts and risks associated
with the proposed recurring operations — not just the ability to maneuver a ship through two
bridges on the unigue environmental conditions present at any given time.  There 15 nothing in
the record to indicate the COTP was ungqualified 1o do that job.

This argument, taken to its logical conclusion, is that for pavigation safety issues, COTPs
should simply rely on the opinion of the professional pilots and other mariners in their respective
ports, who will invariably have more time aboard vessels transiting that area. | agree that pilots,
and simulation modeling “experts™ such as MSI, are exceedingly helpful to those charged, by
law, with assessing the safety of a particular evolution. Such resources, however, are simply
among the many opinions and factors to be considered; they are not the final word.

M. The COTP's Gbservations made aboard Coal Ships

In the fourth of five closely related substantive concerns with the COTP’s analysis of the
transits between the old and new Brightman Street bridges, Weaver's Cove questions the
COTP s consideration of personal observations made while aboard coal ships in the Taunton
River.”" Specifically, Weaver's Cove questions the COTP’s reliance on such observations based
on the fact that the coal ships at issuec are not the same size, and do not have the same
maneuvering abilities as the specially designed LNG vessels it proposes to have built. The LNG
tankers, which unlike coal ships that the COTP observed, would be maneuvered with bow and
stern thrusters, as well as by powerful tractor tugs not currently used in the area. ™™

The record indicates that, of the vessels currently transiting the Taunton River, the coal ships
constituted the best readily available, non-simulated platform for the COTP to observe, first
hand, the navigationally challenging bridge transit evolution. The COTP’s decision to personally
observe that maneuver from these ships was due diligence on his part. Moreover, the COTP's
Letter of Recommendation analysis readily acknowledges differences between the coal ships
operating in the area and Weaver's Cove’s proposed LNG vessels.”

Regarding the COTP s reliance on his personal observations, I do not interpret his references
to such impressions as a proxy for transits aboard the yei-to-be constructed tankers, or as
displacing the information submitted from the MSl-simulated runs {also personally observed, in
part, by the COTP), which were modeled on the proposed LNG tanker design. Rather, it is clear
that the COTP synthesized and considered the simulation data with the benefit of the petspective

regulations for the protection and szcurity of vessels, harbors, and waterfront facilities; anchorages, security zones;
safely zones; regulated navigation areas; deepwater ports; water pollution; and ports and waterways safety.”)

“ See Appeal at §5 1LC4., p. 18; [LF.1.b(3) 9 2, p.31; and 1LF b.(R) § 6, p. 39.
B Sea i,

=

See LOR, enclosure (2) at p. 28, Table 3 and accompanying text.
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and context gained through his personal observations. 1 find no harm in this approach, or over-
reliance on observations from generically large deep draft vessels that operate in the arca.

N Human Error and Risk

Finally, Weaver's Cove challenges the COTP’s treatment of human error and risk,™ Among
other things, it alleges error in the lack of a statistical risk analysis to support the COTP's listing
of 17 separate “risk factors” associated with transits through the old and new Brightman Street
bridges, and a gencralized assertion that “multiplying the probability of all these risk factors,
considered together for each transit of the hridges, while also considering the difficulty of the
maneuver, leads only to a conclusion that the waterway is not suitable for marine traffic of the
dimension, type, and frequency proposed by Weaver's Cove.” ™" It also asserts a lack of record
support for the COTPs assertion that the increased frequency of Weaver's Cove’s smaller tanker
proposal makes a risky evolution somehow riskier.™ In reply, the COTP explained:

1 did not intend to employ a quantitative, statistical risk analysis of this evolution. Again,
as you concede, it is undisputable that human error can contribute to marine accidents,
The point is that the navigation evolution you propose leaves little to no room for such
error — something the simulation modeling data and reports affirmed. Thus, | highlighted
a2 number of places where that error could manifest to help illustrate why, in my
professional opinion, navigating the proposed transit route with the type, size, and
frequency of ships you propose cannot be done safely on a repeatable basis. ™!

¥ Appeal at 4 ILB.5.a, p.14; ILD.4.a, p. 20; ILF.1b (1), pp. 27-30; ILF.1.b {2}, pp. 30-31: ILF.1 b.(9), Pp. 39-40;
[LE.1.b.(10) ] 3-6, pp. 40-42: ILF. 1. b.(1 1}, pp. 42-43; IILA 92, p. 57; LT, p-63; IILD.2., p. 65.

“*LOR, enclosure (2) a1 § C.1.c.45), p.25. The 17 “factors” listed by the COTP's are: (1) Risk/probability of
helmsman error, resulting in a bridge allision, (2) Risk/probability of engine order telegraph operator error, resulting
in a bridge allision; (3) Risk/probability of conning error by pilot(s)'master, resulting in a bridge allision; (4)
Risk/probability of human error by ship's bow and'or stern thrusters” operator, resuliing in a bridee allision; (5)
Risk/probakility of human error by any of three ug operators that adversely affect control of the tanker, resulting in &
bridge allizion; (6) Risk/probabiliy of mechanical failure in any of the three wgs adversely affecting control of the
tanker while transiting a bridge, resulting in & bridge allision; (7) Risk/probability of coordination error between
pilots when two pilots are in the wheelhouse, or between pilod and the master, adversely affecting safety during
bridge transits, resulling in a bridge allision; (8) Risk/probability of ship steering failure resulting in bridge allision;
{9) Rask/probability of loss of ship’s main propulsion resulting in a bridge allision; ( 10} Probability of accurate
vessel draft calculation, under-keel clearance, and transit time from sea o allow for bridge transit without grounding
in the dredged channel; (11) Probability of a clear channel without obsiructions: {12) Probability that favorable wind
predictions are accurate and conservative for safe bridge teansit, such that wind gusts do not set the ship onto a
bridge while transiting; (13} Risk of mechanical failuse of bridge opening systems on the old bridge {(assuming the
bridge is normally in the down position); (14) Risk of mechanical failure of bridge opening systems on the new
bridge; (15) Risk of electrical failure to bridge operating svstem (old bridge) {assuming the bridge 15 mormally in the
down position); {16) Risk of electrical failure 10 bridge operating svstem (new berdge); and (17) Probability of bridae
operator emor in opening the obd Brightman Street bridge to a full vertical position (assuming the bridge in nomally
in the down position),

* See. eg., Appeal at § ILF. 1 b.(2), p. 30,
*! Reconsideration Reply at § 2b i. n6, p. 4,
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Weaver's Cove views this reply with f-:u:-:pi1:1'<:ru|13“2 and notes, quoting the Coast Guard's own risk-
T : . = ; e , & R =

hased decision making <101 materi :3]5.,'rq that it 15 “unaware of how risk can be assessed in the

absence of an analytical process,™

As a preliminary matter, | do not take the COTPs reference to “multiplying” the risks
associated with the 17 factors he enumerated literally. At least some of the listed factors, such as
the risk of a failure on one bridge as opposed 1o a similar failure on the other, are mutually
exclusive to a degree.™ Thus, some factors simply cannot be multiplied, literally or figuratively,
Accordingly, and in keeping with what the COTP's reconsideration reply seems to explain, |
view the enumerated “risk fectors™ as illustrative of places in the “system™ that would be
employed to maneuver an LNG vessel through both bridges where human error, mechanical
error, or both, could affect a safe transit.

Drawing from the COTP's listed factors, and looking at the evolution from a human factors
perspective, | note that the bridge transit evolution would necessarily involve somewhere
between four'™ to nine®™’ mariners, each of which would have their own displays, controls, and
communications to manage. Just as the “disrupted” loss of “management conirol™ of the MSI-
modeled transit observed by the COTP allowed a tug to nearly allide with 2 bridge,”™ a

distraction of any of the aforsmentioned people could start an error chain that leads to a casualty,

Perhaps anticipating this point, Weaver’s Cove suggests that, at its core, a transit through the
Brightman Street bridges is closely analogous to moving ships in and out of Tocks in the St.
Lawrence Seaway (without tugs), or the “industry standard sideways berthing and un-berthing
maneuvers” carried out “in every port in the world. ™™ [ disagree. As previously stated,
comparisons to potentially sinrifar evolutions in other waterways are of limited value given the
uniqueness of environmental conditions and configurations for any given port. The proposed
evolution requiring the coordinated “locking” of a LNG cammier through such a small, narrow

. Appeal at § [LB.5.a, p. 14 (~...he credibility of this rationale is shown 1o be suspect as it 15 not what was stated in
the LOR. Among other phrases inzluded in the human ermor discussion in the LOR are ©75-95% of manne
casualties,” “B4-88% ol anker acewdentz,” “75% of allisions, “dependent on the highest probabilitics of success.”
sevenleen references 1o “Risk/'protability.” risk or “probability” and “muliiplving the probabkility of all these risk
factors.” If the COTP's citation to these statistical facts and theories does not imply he relied on statistical risk
anglysis, then his citation to e paper as suppor for his own peneral opimens that eman error may contnbuoie 1o the
overall risk of the projeet is msleading i bes,™)

e Appeal at § ILF.1.b (1), p. 27. (citing the Coast Guard Marine Operations Guide, avaifalle ai
hitpuscer mil g r-meadvisory'ctoc more. padf .

™ Appeal at § ILF.1b (13, p. 27.

3 Shoubd one bridge fail 1o open, the failure of the second 1o do so is arguably irrelevant.

™ The tanker pelot and three fug masiars,

™ Twi pilots, the LNG carrier’s master, the tanker’s helmsman, a engine order telegraph operator (if different from
the helmsman, one thruster operator, and the three mwy masters,

" Discussed above, al pp. 44-46.
" Appeal at § ILF.Lb.(1), p. 26.
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stretch of nver, bounded on both sides by concrete bridge abutments, with a heavy reliance on
multiple, powerlul tractor tugs for each and every transit, is unigue.

Thus, is it not surprising that the record does not contain turther statistical analysis of the
various companents associated with taking a deep draft vessel {of any significant size) through
the Brighiman Street bridges. None is needed to support the simple proposition that transit
through these bridge leaves little margin for error, and that human error may contribute to a
casualty in any number of places in that transit. Even without quantifiing that risk, viewing such
rnisk {generically) as a percentage, any increase in the number of times such an evolution is
undertaken mathematically increases the raw number of incidents that could be expected to
QiCur,

Conclusion

In consideration of the foregoing analysis, | AFFIRM the COTP™s determinations, analysis,
and ultimate recommendation contained in his Letter of Recommendation and Reconsideration
Reply, subject to the comments and qualifications contained in this letter. Specifically, | modify
the COTP s recommendation on the waterway from near Sandy Point, Prudence Island, Rhode
Island to the proposed facility in Fall River, Massachusetts, and conclude that it is unsuitable
from a navigation safety perspective for the type, size, and frequency of LNG marine traffic
associated with Weaver's Cove's proposal, as amended. However, should the status of the
Brightman Street bridges change, the suitability of the federal channel leading thereto should be
re-evaluated, from both navigation safety and security perspectives.

Based on the conclusions described above, Weaver's Cove’s appeal 1s DENIED,

should Weaver's Cove teel aggrieved by this action, it may appeal this letter ruling to the
Assistant Commandant for Marine Safety, Security and Stewardship, pursuant to 33 C.F.R.
§127.005{cH1). Any such appeal must be submitted, in writing, within 30 days of receipt of this
letter. Appeal of my determination should be addressed to:

Commandant (C(G-5)
2100 2™ Strect, S.W.
Washington, DC 20593

If the delay in presenting a written appeal would have an adverse impact on Weaver's Cove's
operations, it may request to make an oral presentation, but a written request must be submitted
within five days of any such oral presentation,

T. 5. Sullivan e

Rear Admiral, U.8. Coast Guard

Commuander, First Coast Guard District
500
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Copy:
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(1) The COTP’s Letter of Recommendation and “Administrative Record”

(2) Weaver's Cove’s Request for Reconsideration and Supporting Exhibits

(3) Weaver's Cove’s Appeal and Supporting Exhibits

{4} Assembly of Correspondence between the Coast Guard and Weaver's Cove

COMDT (CG-5)

Commander, Atlantic Area (Am)

Federal Energy Regulatory Commission

1.5, Army Corps of Engineers, New England District

L.5. Congressional Delegations for Massachusetts and Rhode Island
City of Fall River
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