Senate Confirmation & the Proper Role of Judiciary
 
 
Dear Colleague:
 
In the Fall 2003 Harvard Journal of Law & Public Policy is found an essay entitled: "Today's Senate Confirmation Battles and the Role of the Federal Judiciary."  The text of a commencement address given by Judge Diarmuid F. O'Scannlain of the Ninth Circuit, the essay is a thoughtful commentary on the current state of the Senate confirmation process and the proper role of the federal judiciary.
 
While I would encourage you all to read the essay in full, I thought I would share a few excerpts I found particularly insightful.
 
Regarding the practice of Judges "adapting the Constitution to fit changing circumstances":
 
"In describing the judicial approach of Justice William Brennan, the greatest of the "living constitutionalists," one of my colleagues approvingly noted that this mode of judging requires one to 'examine the nature of human life and the nature of human liberty and recognize society evolves and changes.'  There would be nothing wrong with this statement were it offered to describe the tasks facing, say, political philosophers or even legislators.  But judges?  I cannot help but wonder what makes me, or any of my life-appointed colleagues for that matter, better equipped to determine 'the nature of human life' or 'the nature of human liberty' than the elected representatives of the people, or, indeed, the people themselves... [T]he federal judiciary best fulfills its role within the American constitutional framework not when it tries to do it all, but when it acts within the confines of its prescribed role.  This involves leaving the task of legislating to Congress, State legislatures, and local governments..."
 
 
Regarding the risks to the judiciary as an institution associated with "living constitution" jurisprudence:
 
"[T}he judiciary as a whole pays a price in the near-term for this kind of judging - and that price is paid out from the store of institutional independence and credibility that the judiciary builds up over the years, but can squander only too quickly."  There is "nothing wrong with the people voicing their discontent with or approval of this or that decision of the Supreme Court or any other federal court.  It is their sacred right protected by the First Amendment.  My point is that once they are convinced that the Supreme Court and other federal courts are deciding cases in a fashion more akin to policymaking than strictly legal decision-making, the people will demand the right not to just protest, but also the right to influence and even control those making the decisions: the judges themselves."
 
Regarding "discovered rights":
 
"If the Constitution truly is an ever-changing document, none of the rights we judges manage to locate within its textual core or its more ethereal penumbras today can ever truly be said to be free from encroachment or indeed, even eradication, tomorrow... By contending that the Constitution can and should be adapted as circumstances require, living constitutionalists cannot ensure that it always will be adapted in ways they find salutary.  The mere fact that the living constitutionalists of recent memory devoted themselves to an expansion of rights offers no guarantee that the next generation of living constitutionalists - similarly unconstrained by the inconveniences of constitutional text and history - will be favorably disposed to maintaining such an expansion of rights."
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