The First Amendment is NO Loophole

February 7, 2006

Dear Colleague:


In recent days some proposals have been put forward to use Tribes as an excuse to impose a broad new regulatory scheme limiting political speech for millions of Americans. 

This proposal is put forward under the false premise that Tribes have access to a "loophole" under our campaign finance laws. That premise is entirely incorrect. To be clear: There is no loophole. Instead there is a proposal to extend McCain-Feingold's limits on political speech into areas not now, nor intended to be, covered under law. 

These are the facts: 

· The Federal Election Campaign Act of 1971 placed an aggregate contribution limit on individuals. That limit was meant for individuals and for individuals only. 
· In not being "individuals" subject to the aggregate contribution limit for individuals, Tribes are just like community homeowner associations, agricultural cooperatives, other unincorporated associations and PACs. 

· To propose to treat Tribes, and the many other unincorporated associations that represent millions of Americans, as individuals is to propose a big expansion of our campaign finance laws.

· This is no loophole. The only sense in which it is accurate to say that the lack of an aggregate cap on Tribes is a loophole is the explicit lack of such a limit in our laws. But to call that a loophole is to view our campaign finance laws from the wrong perspective. Americans do not have a right to political speech only to the extent the government positively grants us permission. 

Political speech is central to a healthy democracy, which is why it is given special protection under the First Amendment. And that is no loophole. 

Our campaign finance laws have been amended eleven times since 1907. Each new reform was meant to close a new "loophole" in our laws. Each new amendment then created new "loopholes." Bradley Smith, who would go on to serve five years on the FEC as its most prominent defender of the First Amendment once wrote: "When a law is in need of continual revision to close a series of ever-changing 'loopholes,' it is probably the law, and not the people, that is in error." 

This is good advice toward a freedom-based approach to reform. The other path being proposed will limit the political speech of millions of Americans, with the predictable result based on past history that the new limits on political speech will make our campaign finance system worse and reduce citizen participation in politics. 






Sincerely,






Tom Cole






Member of Congress
