
SUPPORT JUDICIAL ACCOUNTABILITY.  COSPONSOR 
THE PEREMPTORY CHALLENGE ACT OF 2006
May 15, 2006

Dear Colleague:
Everyone agrees:  No branch of our government should be beyond accountability.  It is imperative that all three branches of the federal government operate in concert with our values as a free society.  The real question is:  How do we properly achieve this goal as it regards the judicial branch?  Can it be done without “politicizing the process.”
One way of injecting a dose of accountability without unduly interfering with the  functions of the court concerns the rules relating to judicial disqualification.   At common law there was a maxim that “no [person] should be a judge in [their] own case.”  This is no less true today than it was when first uttered by Sir Edward Coke.
The existing statutory mechanisms for judicial disqualification have proven inadequate to the task of assuring that those who practice before the federal courts receive a fair and impartial forum.  On its face 28 U.S.C. sec. 455(a) requires that a judge remove himself or herself from “any proceeding in which his [or her] impartiality might reasonably be questioned.”  Ironically, the challenged judge is the one who hears the motion seeking his or her own disqualification.  The federal judiciary is thus insulated from the Coke maxim.  Similarly, 28 U.S.C. sec. 144 requires recusal where a district court judge has a personal bias or prejudice for or against a party in a proceeding.  Unfortunately, in the decades following the passage of this 1911 statute, it has been so narrowly construed by the federal courts that it would hardly be recognizable by its authors. The point is that those who judge—human beings like the rest of us and thus vulnerable to human failings—must not themselves be insulated from judgment concerning their own capacity for fairness.
My proposal, the Peremptory Challenge Act of 2006, would allow peremptory challenges to be exercised in both criminal and civil cases.  Each side would be limited to one challenge.  Generally, a peremptory challenge would have to be filed within 20 days after notice of the assignment of the case.  Additionally, a joined party or a party served with supplemental, amended, or a third party complaint would have 20 days from the service of the complaint to file an application for a peremptory challenge, but only with the concurrence of all the parties on the same side.  Of course any additional parties would be limited by the underlying one challenge per side rule.  The chief judge of the court of appeals for the circuit would resolve any disagreement.   The language of my proposal would cover United States district court judges, Claims Court judges, bankruptcy judges, and magistrate judges in a case referred to a magistrate.    
The judicial peremptory challenge has been used in my own State of California and in a number of other states for decades.  The experience shows that on average it is exercised in less than two percent of the cases.  While seldom used, its availability has had a beneficial effect on the administration of justice in my own state and others. The federal judiciary should likewise not be exempt from similar accountability in the pursuit of justice.  If you are looking for a responsible way to introduce a means of accountability into the federal judicial establishment, this is it.
I would like to invite you to join with me in cosponsoring the Peremptory Challenge Act of 2006.  If you have any questions, please do not hesitate to contact me on the House floor or call my staff, Jennifer Goldstein or Kevin Holsclaw, at 5-5716.

             Sincerely,

Dan Lungren

            Member of Congress
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