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THE FIRST 100 HOURS:
Government “Negotiated” Drug Prices

January 2007
As part of their first 100 hours agenda, the Democrat leadership is expected to bring legislation to the House floor that would significantly alter current Medicare prescription drug pricing policies.  Specifically, Speaker Pelosi has stated that the bill would “require Medicare to negotiate lower drug prices.”

Current Law

Enacted in 2003, the Medicare Prescription Drug, Improvement, and Modernization Act (MMA), provided a new voluntary Medicare prescription drug entitlement to seniors.  Under the entitlement, participants receive the prescription drug benefit through private entities that offer prescription drug plans (PDPs).  This has allowed for a private market arena in which pharmacy benefit managers (PBMs) have taken on the role of negotiating drug prices on a large scale, working with the various organizations sponsoring PDPs.  

As part of the private market policy, MMA included the following noninterference provision, which prohibits the Secretary of Health and Human Services (HHS) from “interfering” with the negotiating of prescription drug prices on behalf of Medicare beneficiaries.  

SEC. 1860D-11

(i) NONINTERFERENCE.—In order to promote competition under this part and in carrying out this part, the Secretary— 

(1) may not interfere with the negotiations between drug manufacturers and pharmacies and PDP sponsors; and 

(2) may not require a particular formulary or institute a price structure for the reimbursement of covered part D drugs. 

Democrat Proposal
Note:  The passage of Title V of H.Res. 6 (the Democrat House Rules changes) on January 5, 2007, automatically provided for closed-rule consideration of the Medicare prescription drug bill next week, as follows:

· Waives all points of order against the consideration of the bill;

· Waives all points of order against the bill itself;

· Considers the previous question as ordered;

· Provides for three total hours of debate )equally divided); and 

· Allows one motion to commit.

In other words, this bill will come to the floor under a closed rule and without the applicability of any of the new House rules that the Democrats have implemented.

Throughout the debate surrounding Medicare drug pricing policies, many have argued that by “leveraging its bargaining power,” the federal government (essentially the Medicare bureaucracy) would be able to negotiate lower drug prices for seniors than those inherently generated by the private market system.  As such, it appears that the Democrat bill would repeal the above noninterference provision and require Medicare to negotiate drug prices.  The bill has not yet been introduced, however reports also indicate that it would require HHS to submit a report to Congress, no later than June 1, 2007, outlining the details of all HHS-conducted negotiations.  The report would then be required again every six months.  In addition, some speculate that such a proposal could also include (or lead to) requiring the government to set caps on the prices charged to Medicare beneficiaries for certain drugs.
Possible Conservative Concerns
Some conservatives may be concerned that allowing the federal government to “negotiate” prescription drug prices may result in a system that places cost before quality, institutes price controls, and at the same time, may not result in the savings touted by Democrats.  
According to a 2004 CBO letter in response to a congressional inquiry regarding potential savings associated with striking the noninterference clause, CBO stated the following:

“We estimate that striking that provision would have a negligible effect on federal spending because CBO estimates that substantial savings will be obtained by the private plans and that the Secretary would not be able to negotiated prices that further reduce federal spending to a significant degree.  Because they will be at substantial financial risk, private plans will have strong incentives to negotiate price discounts, both to control their own costs in providing the drug benefit and to attract enrollees with low premiums and cost-sharing requirements.” 
In addition, the Centers for Medicare and Medicaid Services (CMS) released a statement in August 2006 stating, “Because of strong competition is continuing in 2007, Medicare drug benefit costs are coming down further.  The ‘bids’ by the prescription drug plans are 10 percent lower, on average, in 2007 than 2006.”  In short, the federal government has no incentive to control costs because it can always pass costs on to taxpayers—not so with private plans. 
Under the current system, insurance companies compete against each other in offering drug plans to seniors.  As such, beneficiaries enjoy lower prices, as well as easier access to a wide range of prescription drugs.  Some also contend that allowing the federal government to negotiate with manufacturers regarding prices will not provide for true negotiations, but that the government would essentially mandate a certain price for each drug and the companies not willing to meet that price would be squeezed out of the program.  
And, companies that could meet that price might have to let quality deteriorate or sacrifice investments in new drugs.  Seniors would likely have access to a smaller range of drugs than under the free-market system.  Unlike with the purchase of other products, such as toothpaste—when often a decision can be made based solely on the cost—much more than cost alone must be taken into account when a doctor and patient choose the right drug to treat a given ailment.  Although various toothpastes may be interchanged without the sacrifice of quality, prescription medication is not easily swapped in light of small, but significant, differences between several medications which may work to alleviate the same condition.  Repealing the noninterference clause could lead to a host of unintended consequences.    
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