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Mr. Chalrman, Mr. Ranking Member and Members of the Committes:
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~ 1. DO) Guidelines : Principles of Federal Prosecudonk
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obtain and sxtain 2 conviction, yet the prosecutor might reasonably doubt whather the hxry would
convict. In such a case, despite his/her negative assesment of the Bkelthood of a gulity verdict
(based on factors extraneous to an objective view of the law and the facts), the prosscutor may
properly conclude that K k necetsary and desirable to commence or recommend prosecucion and
alow the aiminal process to operate In accordance with ks principies.”™v Dwring the civil rights en,
many prosecutions were brought against people for locally popular, but no less helnous, crimes
against blads ¥ However, prosecutors should not bring charges based on public sentiment In Grvor
of prosecution when 3 dechion to prosecute “cannot be supported on other grounds” deemed
fegitimate by the prosecusor, Vil

tl. Reasonsbie LikeBhood of Convictdon:

DO) prosecutors are discoursged from pursuing criminal prosecutions simply because probable cause
exisus. Becmme probeble couse “can be met in a given case does not autometically warvant
prosecutions further investigation may be warvanted, and the prosecutor should still take into
accoume all relevant considerations . . . i deciding upon his/her course of action.”" Prosecutors
are admonished not 0 “recormmend in an Indicoment charges that they cannot ressomebly expect to
prove beyond 3 reasonable doubt by legally sulficlent evidence at trial.” Ik ks one of the most
important criteria that prosecwtors must consider. Prosecutions should never be brought where
probeble cause does ot exist, and “both as a matter of Aindamental fairness and In the Ivgerest of
the efficknt administradon of justice no prosecution should be inkiated against any parson unless the
government belleves that the “person will be found gulity by sa unblased trier of fact.”

M. Alegaton of Perjury with regard to Privace, Lawhsl, Extramarial Consensual Sexasi

Federal prosecutors and federal agens 25 2 rule ought 10 stay out of the privace sexasal ives of |
consenting adults. -

Nekber Federal proseanors nor Federal ivestigators consider it a priority to investigate allegadons
of perjry In connectdon with the lawhal, extramsarital, consensual, private, sexual conduct of

the federal government to inithite sting operations against privase cittaans to ses if we fie about
excramarikal affalrs or the neture of our sexual conduct? Imaging a rule thet required all fadenl job
applicants to snswer the following question under cath:  “Beciss we ars concerned about ouwr
employees being blackmalied about unusust or Inappropriate sexual conduct and because we want
Imow whether you would be at risk, please name every person with whom you have had sexual
intercourse and other sexual contact dwring your Nle.”

Such a question would naturally lead to allegations of perjured responses. Urespective of
constitutional challenges, from a public policy standpoint most Americans would object to federal
prosecutors and federal agents investigating and prosecuting those cases that came 60 our attention.
Could we trust our govermment to make fair, equitable and restrained decisions abott how much
investigate any one of these allegations? The potential for abuse and viokton of owr right to privacy
would be grest. Indeed, assigning federal agents to Interview withesses, instal wirecaps and Insert
bugs to learn about the private, legal, sexual conduct of U.S. cittzens would concern s all. But
aggrenive prosacutors and agents would do exactly thet to make cases agaut those citizens where
prosecutions would garner publicity and thereby act as a deterrent.



IV. Alegations of Perjury against a Party in a CA Deposition i a Federal Lawsult:

As 2 general mactar, federal prosacutors are not asked to bring federal criminal charges against
individuals who allsgediy perjure thamseives in connection with civil lwsults. As a ruls, Federal
prosecutors on their own do not sesk 1o bring criminal charges agalnit people who perjure
themseives in connection with vl depositions.  This would open a floodgate of refervals. Partles by
definition are blssed, and k would be difficulk to discount the potendal blss, By thelr Rature civil
tawsults have remedies bullt into the systun. Lying iigants can be xposed as such and fose thelr
laweults. The judge overseeing the lwwukt §s In the best position 10 recelve evidence about fiise
statements decekfl conduct and even perfured testimony. She can sanction violeting tigans by
inidating civit or criminal contempt proceedings. Notwichsanding the reasons generally, there are
10 good reasons taken in combination which support the view that a career faderal prosscutor,

“ asked o Investigate allegations lke those In the Clinton-Lewinsky matter, would not pursue federal
criminal prosecution to the Indictment or trial stage.

1. The alleged perjury occurred in a civil deposition and concerned private, lawfal, sexual conduce
berwoen consenting aduits. : _

2. The allaged perjured testimony was deemed Inadmissible by the tial judge.

3. That evidence arguably was diamissed as immaterial by the wial adge.

4. In any event the alieged perjured testhmony was at most marginally refevant.

5. The alleged perjured tastimony did not affect the outcome of the case.

6. The porties sattied, and the cowrt disnissed the underlying vl lawsait, )
7. The ssttiernant of the sulk prevented the appeliate cowrt from ruling on the digmissal and on the
matariality of the alleged perjured tasthmony.

8. The theoretically harmed party knew of the alleged perjwry prior to setthment.

9. Alleged poliical enemies of the defendant funded the phintit"s suit. (A concem of blas.)

10. A federal government informant conspired with one of the civil Rigants to rap the alleged
perhmer Into perjuring himself. (A concern of blas.)
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Pderal agents and sensitive foderal investigative resources to uncover the most Intimate and
embarrasting detalls of the privete sucual ives of consenting adults when there ks 2 gresc risk of blag
and when there &k a judge In 2 poskion 0 address the alleged criminal conduct.

V. Allsgations of Oriminal Wrongdoing Against the President of the United States:
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affected by the knowledge that the aliaged periury was commitied by the President. Even the most
experienced, fair-minded prosecutor will find k difficuk not to pursee allegadons of aiminal
micconduct against the President. The Interests in targeting, threatening or in karming the President
can be explained in part by the power and visibllity of his oftice. Even » prosscusor with excepdonal
judgment might be sempeed by the challange of bringing down a President. A prosscutor with
Mpm,uﬁhdm“uﬁmmnmwummdmmw.
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declsion to prosacute or not to prosscwte the President. Not the Attomney General, the
Independent Counsal, the Justice Depertment, the PBL, the Secret Sarvice, the Federal Judiciary, the
Congress, the Bar, and the Academy can escape some person or act In thelr background that cowld
create a conflict or an appesrance of 3 conflict. No one for or against prosecution would be safe
from attack on the merits or from false personal attacks,
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knowing that criticism of bias will be unavoidable. In the prosecutoriel context, a 13 w0 10 vote by



impeached, MMMWMnManMm
sinlarites: One, most of us know &t when we see the clear cans for ariminal convicdon and
impeachment. Two, publit confidence in the rule of law and our system of government would suffer
If we regularty Indicted cases or Impeached Presdents only to have Juries or the Senate vore
acqike,

In closing, | befleve that the Jusice Departinent got it right and Independent Counse Donald Smaitz
got it wrong. Indicoments and Impeachments that result In acquittal cught to be avolded where
possible. No prosecutor would be permitted to bring a prosscution where she belleved that there
was no chance that an unblased Jury would convict, Almost no one In this country belleves that the
U.S. Senate will convict the President on any potential article of impeachment. Members of
Congress should consider the impect that » long and no doubt sensationslized trial will have on the
country - especially a trtal that will not resul In a convicdon. in the end, | am confident that you

perjured
westimony ocanred. Slhunhdddvlwat“mw Of all the arblters of justice
i this matter, she ks perceived as being the feast blased. She can punish the President for Aise and
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her to mete out the appropriate punishment.

) The DOJ Guidelines are just that, Guidclincal They snticulaic principles, not requiroments. They are
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