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Few issues in recent memory have stirred passions more insistently than the question of whether to amend the U.S. Constitution in an effort to define marriage as solely the union of a man and a woman.  The question has roiled our communities, our church groups, even our families.

My view is that marriage should be considered “a legal union between one man and one woman as husband and wife.”  That is how marriage is defined in the Defense of Marriage Act, which Congress enacted with my support in 1996.  DOMA, as it is known in congressional shorthand, leaves it up to each state whether it wishes to recognize the validity of marriage, including same-sex unions, performed in another state.
But the bill before this House, the Marriage Protection Amendment, would constitutionalize precepts left better to the realm of law.

Constitutional actions must meet tests both of time and appropriateness.  Care must be taken when we enshrine in our nation’s charter the majority’s will on issues of the day.  They may prove inappropriate, ineffective, even ephemeral.  In its 215-year history, the Constitution has been amended only 27 times.  All but two of these 27 amendments have fallen into two categories.  Most, like the initial ten adopted as a Bill of Rights and a group of post-Civil War amendments, expanded individual liberty; the rest modified the structure of our government, requiring, for instance, the direct election of senators and the establishment of term limits for presidents.  Only two amendments have been directed at social issues: the 18th Amendment, which prohibited the sale of “intoxicating liquors,” and the 21st Amendment, which was enacted to repeal it.
Marriage is the foundation of traditional family units, but in our constitutional system where power is both separated and decentralized, the protection of rights and obligations associated with the family has historically been left to the states.  It should stay there.

The amendment may be only two sentences long, but its formulation is far from clear.  We cannot predict how the courts will interpret the words.  What, for instance, are the “legal incidents” of marriage which the amendment is designed to protect?
Could a narrow interpretation be constructed to equate unions between heterosexual and homosexual couples but only label one of them “marriages?”  Or, could a broad reading expand federal family law in ways never intended by the proponents of this amendment?  
Domestic relations, including adoption, divorce, alimony and intestacy, which are now almost exclusively the jurisdiction of the states, could be federalized.  In a sweeping interpretation, all of these subjects could be considered implicit in the new definition of marriage.  The effect could be to upstage family law in every state and give primacy to the federal courts in areas in which they have historically deferred to the states, despite the absence of evidence that they are better equipped than local tribunals to resolve family issues or satisfy the adjudicative needs of parents and their children.

Traditionalists understandably are frustrated about the issue, but a conservative who believes in our federal system must find a constitutional remedy uncomfortable.  
The irony, Mr. Speaker, is that an amendment designed to thwart actions of state courts may serve to empower the federal bench.  It is neither good policy nor good constitutionalism to nationalize family law in this way.  This resolution is at best premature, and, in present form, uncertain and potentially counterproductive.
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