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Introduction

Thismemorandum respondsto your request for CRSto identify and analyze key issues
regarding the cleanup of environmental contamination resulting from weapons training and
other activities of the U.S. Navy on Vieques Island and Culebra Island, Puerto Rico. The
Navy ceased its operations on Viequesin 2003, and isinvestigating areas that it previously
occupied to determine the extent of contamination and threat of human exposure.! Once
these investigations are complete, the Navy will assess the degree of cleanup that will be
required, and will select remedial actionsto achievethat degree of cleanup. TheNavy ceased
its operations on Culebrain 1975,% and the land was transferred to other federal and non-
federal entities for conservation and recreational purposes. The Army Corps of Engineers
has removed some munitions in publicly accessible areas to avoid safety hazards. Local
residents have expressed concern about the pace and degree of cleanup that is being done
there. The Environmental Protection Agency (EPA) and the Puerto Rico Environmental
Quality Board are responsible for overseeing the cleanup on Vieques and Culebra.

There has been significant public interest in the degree of cleanup that the Navy will
perform on Viegues once the cleanup investigations are complete. The scope of the cleanup
will depend on the extent and type of contamination that isfound, and whether a pathway of

! Inthe 1940's, the federal government acquired |ands on western and eastern Viequesfor use by the
Navy for training exercises and supporting operations, and required the residential population in
these areas to relocate to the central portion of the island, where 9,300 people now reside.

21n 1901, the federal government placed Culebra Island under the control of the Navy to conduct
training exercises, and required the residentia population to relocate to areas outside of the
bombardment zone. A civilian population of 1,700 now residesin the areas to which people were
relocated when the Navy assumed control of the island.
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human exposure exists.®> As required by the National Defense Authorization Act for
FY 2001,* the Navy closed its ammunition storage and disposal facility on the western end
of the island in 2001, and transferred these lands to the Department of the Interior, the
Municipdity of Vieques, and the Puerto Rico Conservation Trust for conservati on purposes.
Investigation of contamination in these areas is underway. As required by the National
Defense Authorization Act for FY2002,> the Navy ceased its operations on eastern Vieques
in 2003, and isin the early stages of investigating the contamination on these lands. While
the Navy expects some remediation to be required on thewestern end of Vieques, theeastern
lands arelikely to contain the most severe hazards, and therefore represent the greatest need
for cleanup, as this area was the location of the former bombing range.

In accordance with the FY2002 Act, the federal government has maintaned ownership
of all of the eastern lands on Vieques. The Department of the Interior is required to
administer them as a National Wildlife Refuge and a Wilderness Area. The Act prohibits
human access in the Wilderness Area. The Department of the Interior may limit public
access to some extent in the National Wildlife Refuge, due to the presence of munitions
hazards or the need to protect sensitive wildlife populations and their habitat. Aslimiting
publicaccesswould reducethepossibility of exposure, the Navy may be permittedtoremove
munitions® and clean up rel ated contamination to aless stringent level than would otherwise
be required for less restrictive land uses, such as tourism or residentid devel opment.

The map and table below identify the western and eastern lands on Vieques where the
Navy previoudy conducted operations, and where cleanup investigationshave begun. These
landsinclude thelocations of the former Naval Ammunition Support Detachment (NASD),
the Eastern Maneuver Area (EMA), and the Atlantic Fleet Weapons Training Facility
(AFWTF), the latter of which includes the former bombing range.

Vieques Island

Municipality
of Vieques

Camp Garcia

Source: Environmental Protection Agency, Vieques Community Fact Sheet.

® “Pathway of exposure” refers to a circumstance in which human beings could be exposed to a
potentially hazardous substance. Some of the more common pathways of exposure include direct
contact with contaminated soil, consumption of contaminated water, or consumption of food sources,
such as fisheries or plants, that have been contaminated.

* P.L. 106-398, Sections 1502 and 1508.
® P.L. 107-107, Section 1049.

® In this memorandum, the term “munitions’ includes unexploded ordnance (UXO), detonated
munitions, and munitions constituents, thelatter of whichinclude substances containedin munitions
that can leach into the soil, surface water, and groundwater.
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Closure of U.S. Navy Installations on Vieques Island,

Status of Environmental Cleanup, and Preliminary Estimates of Cleanup Costs

U.S. Navy Date of Acreage Property Cleanup Status * Navy Cleanup
Installation Closure Transferred Recipient August 2004 Cost Estimates "
3.100 u.S. Department
of the Interior
Naval
Ammunition April Puerto Rico Remedial ggmzﬂ%f'i ;?T
Support 2001 Conservation Trust Investigation $22 ?ni I ion.
Detachment 5,000 and
Municipality of
Vieques
Eastern
Maneuver Area
and April U.S. Department Remedial FY 2004. to.
. 14,669 . o Completion:
Atlantic Fleet 2003 of the Interior Investigation -
. $103 million
Weapons Training
Facility

Prepared by the Congressional Research Service using information provided by the U.S. Navy.

* The environmental cleanup process involves several stages leading up to actual cleanup. The major stages of this
process include: Site Inspection (or Preliminary Assessment) to determine what hazardous substances may be present
and where they are located; Remedial Investigation and Feasibility Study (RI/FS) to determine the nature and extent of
contaminationinidentified areas, and to examinethe feasibility of different cl eanup remedi es; Record of Decision (ROD)
to finalize the selection of a cleanup remedy and explain what this action entails; and Remedial Design and Remedial
Action (RD/RA) to prepare and implement the selected cleanup remedy. After construction of a cleanup remedy is
compl ete, operating and maintaining the remedy may be necessary for several years. Long-term monitoring of the site
also may be necessary to ensurethe effectiveness of a cleanup remedy to protect human health and the environment (as
is usually the case with the remediation of groundwater).

® The Navy’s estimates of cleanup costs are preliminary, and are based on assumptions of the type and extent of
contamination that is present and on the remedial actions that will be necessary to protect human health and the
environment. Actual costs could differ, depending on the outcome of the site investigations and the final selection of
remedial actions, which are subject to approval by the Environmental Protection Agency and the Puerto Rico
Environmental Quality Board in their oversight capacity.

The following sections of this memorandum discuss the status and estimated costs of
environmental cleanup on western and eastern areas of Vieques Island, analyze issues
relevant to the cleanup, provide an overview of requirements for the cleanup of military
munitions that are applicable to military training ranges, discuss cleanup actions and costs
at Culebra Island, indicate the status of listing Vieques Island and Culebra Isand on the
National Priorities List (NPL) of the nation’s most hazardous waste sites, and examine the
implications of the site listing for environmental cleanup.

A list of agency contactsis provided below.

Christopher Penny, Atlantic Division of the Navy, (757)322-4815;
Robert Carpenter, Army Corps of Engineers, (904)232-2241;

Carlos Ramos, EPA Region 2, (212)637-3588; and

Eugene Scott, Puerto Rico Environmental Quality Board, (787)767-8181.
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Western Vieques

In April 2001, the Navy transferred 8,100 acres on the western side of Vieques Island
to the Municipality of Vieques, the Puerto Rico Conservation Trust, and the Department of
the Interior. This land was the location of the former Nava Ammunition Support
Detachment (NASD) that the Navy administered. The National Defense Authorization Act
for FY 2001 required this property to be transferred to the above entities after the NASD
closed. Of the8,100 acres, the Navy transferred 3,100 acresto the Department of the Interior
for management asaNational Wildlife Refuge. The Municipality of Viequesand thePuerto
Rico Conservation Trust are managing the remaining 5,000 acresfor conservation purposes.
Whilethe Navy isinvestigating the type and extent of contamination present on the former
NASD, actual cleanup has not begun at this time.

Status of Cleanup Investigation. The NASD primarily served asan ammunition
storage and disposal facility. Contamination from these operationsis suspected to be present
and may require remediation. As of the end of FY 2003, the Navy had identified 17
potentidly contaminated siteson theformer NASD, including a200-acre sitewhere military
munitions were discarded.” Ammunition was disposed on-site using “open burn/open
detonation” practices? Sites where these practices have occurred typically require the
cleanup of surface and subsurface soils. The Navy is performing the cleanup investigation
according to requirements specified in the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA)® and the National Contingency Plan (NCP).*°
The Puerto Rico Environmental Quality Board and EPA are responsible for providing
oversight and guidance.

Cleanup Costs at Western Vieques. Oncethesiteinvestigationiscomplete, the
Navy will beliable for performing and paying for the cleanup.** Neither the Municipality of
Vieques, nor the Puerto Rico Conservation Trust, is liable for any portion of the cleanup
costs, asis stipulated by CERCLA for thetransfer of federd property to non-federal entities
that did not cause the contamination.’? CERCLA does not address liability for transfer of

" Department of Defense. Defense Environmental Restoration Program Annual Report to Congress
for FY2003. April 2004. Appendix A, p. A-149.

& Open burn/open detonation operations are used to destroy excess, obsolete, or unserviceable
munitions. Open burninginvolvesthe destruction of amunition by anexternal heat source, and open
detonation destroysthe munitionwith an external explosive charge. These operations are conducted
either on the surface of the land or in pits. Environmental concerns about these practices have led
totheuse of burntraysand blast boxesto help contain contaminants and emi ssions. The Department
of Defenseisusing open burn/open detonation practiceslessfrequently at installationslocated near
populated areas across the country, due to potential environmental and safety hazards.

®42 U.S.C. 9601 et s=q. CERCLA established the Superfund program to address the release or
threatened release of hazardous substances in the United States, and requires contamination to be
cleaned up to alevel that is protective of human health and the environment.

1940 C.F.R. Part 300. The NCP isthe set of regulations that implement CERCLA.

" The Department of Defense typically acquires the services of private contractors to perform
environmental cleanup activities, rather than usng military personnel.

242 U.S.C. 9620(h). CERCLA requires federal agencies to clean up contamination prior to the
transfer of federal property to a non-federal entity. However, early transfer authority is provided
(continued...)
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federal property from one federal agency to another. The Navy accepted liability for the
cleanup of lands on the former NASD that it transferred to the Department of the Interior in
the Memorandum of Agreement for theland transfer.® The agreement stipulated that:

...theNavy shall have soleand exclusivefederd responsibility to fund and implement any
actions (including response actions and associ ated operation and maintenance) required
by applicablelaw, or by implementingregulations, including but not limited to CERCLA,
to address environmental contamination resulting from the activities or presence of the
Department of Defense (including entities acting with permission or under the authority
of or in acontractual relationship with the Department of Defense) or which is present
at the time of the transfer by the Secretary of the Navy to the Secretary of the Interior
(including contaminati on subsequently discovered), unlessthe Department of the Interior
caused or contributed to the contamination.*

The Navy will pay for the costs of site investigation and cleanup out of its Defense
Environmental Restoration Account. Congress appropriatesfunding for this account in the
annual appropriations bill for the Department of Defense (DOD).*> Congress does not
allocatethisfunding for cleanup among the contaminated sitesfor which the Navy isliable.
Rather, the Navy has the discretion to determine the dlocations of funding for each site,
takinginto consideration theavailability of annual appropriationsand the competing cleanup
needs of its contaminated sites across the country.*

Asof the end of FY 2003, the Navy had prepared a draft of No Further Action (i.e., no
actual cleanup required) at 9 of thetotal 17 sitesthat it had investigated on former NASD
lands located on western Vieques.”” For FY 2004, the Navy plansto dlocate $2.3 millionto

12 (...continued)

(42.U.S.C. 9620(h)(3)(C). The use of this authority requires the concurrence of the transferring
agency, EPA, and thegovernor of the state in which the property islocated, and assurances that all
necessary cleanup actions will betaken. The transferring agency that caused the contaminationis
liable for the cleanup, whether the property istransferred before or after remediation is complete.

3 Customarily, land transfers between federal agencies are executed through a Memorandum of
Agreement, which specifiesthe conditions of thetransfer. Typically, thefederal agency that caused
the contamination agreesto beliablefor any necessary cleanup activities, including the remediation
of contamination discovered in the future that was not originally addressed.

* Memorandum of Agreement between the Navy and the Department of the Interior, April 27, 2001,
Article IV(B), p. 3.

> DOD’s budget contains five Defense Environmental Restoration Accounts: Army, Navy, Air
Force, Defense-Wide, and Formerly Used Defense Sites (FUDS) . FUDSsitesare military properties
that were previously owned or used by DOD and decommissioned prior to the first rounds of base
closingsin 1988. Cleanup costs at sites closed under the base closure roundsin 1988, 1991, 1993,
and 1995 arefunded out of theBase Realignment and Closure (BRAC) Account, for which Congress
appropriates funds in the annual appropriations bill for Military Construction.

'® Asof the end of FY 2003, the Navy had identified 1,720 contaminated siteswithinitsjurisdiction
at which cleanup was not complete. The Navy estimated costs of $3.7 billion to compl ete cleanup
atthesesites. Department of Defense. Defense Environmental Restoration Program Annual Report
to Congress for FY2003. April 2004. Appendix B, p. B-7-1, and Appendix C, p. C-6-1.

" Department of Defense. Defense Environmental Restoration Program Annual Report to Congress
for FY2003. April 2004. Appendix A, p. A-149.
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continueinvestigation of contamination at 7 of the 8 remaining sites.’® Thisamount isbased
on costs to comply with requirements specified in CERCLA for assessing the extent of
contamination and potential pathways of human exposure. The Navy assumes that these
investigations will reveal the need for removal of contamination (excavation and disposal)
at 5 of these 7 sites, and assumesthat the other 2 of these 7 siteswill not require cleanup. The
Navy estimates costs of $3.7 millionin FY 2005 for beginning the removal of contamination
at these 5 sites and for the preparation of documentation to “close-out” the other 2 sites at
which it assumes cleanup will not be required.

The Navy estimates additional costs of $16 million to complete cleanup at all siteson
the former NASD from FY 2006 through FY 2007." Of thesecosts, $5.3 million isestimated
for the excavation and disposal of debris and contaminated soil, and $8 million is estimated
for the removal and cleanup of munitions at aformer open burn/open detonation area. The
remainder of the $16 million estimate would be for operation and maintenance of cleanup
remedies and site monitoring. To date, the Navy has not received approval from EPA and
the Puerto Rico Environmental Quality Board for the assumed actions upon which this cost
estimate is based. Actua costs could differ from the $16 million estimate if the Navy’'s
investigationsreveal adifferent level of contamination than it assumesis present, or if EPA
and the Puerto Rico Environmental Quality Board determinethat more extensive actionsare
necessary to protect human health and the environment. Costs also may riseif the Navy is
required to pursue additional measures at the 9 sites for which it has proposed no further
action be taken.

Eastern Vieques

In April 2003, the Navy transferred 14,669 acres on the eastern side of Vieques Island
to the Department of the Interior.® The maority of this land was the site of the former
Eastern Maneuver Area, which included Camp Garcia. The remaining land in the most
eastern portion was the site of the former Atlantic Fleet Weapons Training Facility, which
included the bombing range. In response to long-standing public concerns about safety,
health, and environmental hazards arising from weapons training operations on Vieques,
Congress included provisions in the National Defense Authorization Act for FY 2002 that
required the Navy to closeitsinstall ations on the eastern end of theisland, and to transfer its
jurisdiction over these lands to the Department of the Interior.?

The Act stipulated that the Department of the Interior must “administer” the 900 acres
on the eastern tip of the isand as a Wilderness Area. This acreage is the site of the Live

'# Informati on obtai ned from a written communication with the Department of the Navy, Office of
Legidative Affairs, Office of the Secretary of Defense, May 10, 2004.

¥ Ibid.

% The Navy transferred 14,573 acres on eastern Vieques to the Department of the Interior through
aMemorandum of Agreement on April 30, 2003. TheNavy transferred 96 additional acresprior to
this agreement on April 29, 2003, for atotal acreage of 14,6609.

21 Section 1049 of the National Defense Authorization Act for FY 2002 (P.L. 107-107) authorized
the Secretary of the Navy to close its training installations on Vieques Island if equivalent or
superior training facilitieswere avail abl e el sewhere. On January 10, 2003, the Secretary of the Navy
signed a letter of certification to Congress confirming that alternative training sites had been
identified and that training operations would cease on Vieques Island by May 1, 2003.
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Impact Area of the former bombing range. The law prohibits public access in this area
indefinitely to prevent human exposure to safety hazards. The Act requires the Department
of the Interior to administer the remaining 13,769 acres of land on eastern Vieques as a
National Wildlife Refuge. While the Act does not prohibit public accesswithin the refuge,
the Department of the Interior may restrict access in certain areas due to the presence of
munitions hazards outside of the Live Impact Area,? or the need to protect sensitivewildlife
populations and their habitat.

The former Eastern Maneuver Area and the Atlantic Fleet Weapons Training Facility
asawholerepresent the greatest cleanup challenge on ViequesIsland, dueto theoverall size
of theland areaand thelikelihood of severe contamination on the bombing range. The Navy
isinthe early stages of investigating contamination. Actual cleanup has not begun as of this
time. EPA and the Puerto Rico Environmenta Quality Board are responsible for providing
oversight and guidance.

Status of Cleanup Investigation. The Navy is performing the cleanup
investigation in accordance with aConsent Order that EPA issued in January 2000 under the
Resource Conservation and Recovery Act (RCRA).? Under this order, the Navy is
investigating environmental contamination at 12 waste storage and disposal siteswithin the
former Eastern Maneuver Areaand the Atlantic Fleet Weapons Training Facility. The sites
currently under investigation include 9 “ Solid Waste Management Units,” and 3 additional
“Areas of Concern” at which contamination is suspected to be present. Of these sites, 8 are
located at or near Camp Garciawithin the Eastern Maneuver Area, and 4 are located within
the Atlantic Fleet Weapons Training Facility. The collectiveland areaof the 12 sitescovered
under the Consent Order encompasses80 acres. Theorder doesnot requiretheinvestigation
of the former bombing range, as the range was still in use when EPA issued the order.

The Navy completed a Preliminary Range Assessment in April 2003, which identified
areas where munitions may be present. Based on this assessment, the Navy is preparing a
work plan for the investigation of contamination on the former bombing range. A Consent
Order or other formal cleanup agreement with EPA hasnot been issued for these areas at this
time.

At the request of the Governor of Puerto Rico, EPA has proposed to list the former
Eastern Maneuver Area and the Atlantic Fleet Weapons Training Facility on the National
Priorities List (NPL) of the nation’s most hazardous sites, along with western Viegques and
Culebra Island where the Navy conducted training exercises until 1975. If these areas are
listed, DOD, EPA, and the Puerto Rico Environmental Quality Board would enter into a
federal facility agreement that would outline a comprehensive cleanup plan in accordance
with requirements under CERCLA. Until such an agreement is reached, EPA plans to

2 The Live Impact Areaof the former bombing range served asthetarget areafor offshorelive-fire
training exercises. While the mgjority of munitions landed within its perimeter, some may have
landed off-target in surrounding areas, including beaches and underwater areas. Land-based
maneuvers were also conducted in various portions of eastern Vieques, which involved live-fire
training. Theextent to which munitions may be present outside of the Live Impact Areaisunknown
at this time, and will not be determined until the cleanup investigation is complete.

% 42 U.S.C. 6901 et seq. RCRA specifies requirements for storing and disposing of solid and
hazardouswaste, and requirescorrectiveaction to clean up environmental contamination that occurs
as aresult of storage and disposal practices.
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continue the current site investigation on eastern Viegques under RCRA.** Regardless of
whether the cleanup process is conducted under CERCLA or RCRA, the stringency of the
cleanup would likdy be the same, as the processes under both statutes are comparable.
However, there are other significant issues stemming from the proposed site listing, which
are discussed later in this memorandum.

Degree of Cleanup. Therehasbeen sgnificant publicinterestinthe extent towhich
munitions and rel ated contamination will be cleaned up on theeastern end of Viequesisland.
The scope of the cleanup will depend on public safety hazards posed by the presence of
munitions and whether a pathway of exposure to munitions-related contamination exists.
TheLivelmpact Areaof theformer bombing rangethat isto beadministered asaWilderness
Area is likely the most contaminated portion of the isand. As the National Defense
Authorization Act for FY 2002 prohibits public access on this land, a pathway of exposure
through human contact with soil or surface water presumably would not be present if this
prohibition is enforced. Consequently, cleanup may be less extensive than if the land were
designated for uses that would involve human presence. However, if the cleanup
investigation were to reveal that contamination has migrated off-range and presented a
pathway of exposure, the Navy could be subject to more stringent cleanup actions.

Smilarly, the Department of the Interior could limit public access to lands outside of
theLive Impact Areathat areto be administered asaNational Wildlife Refuge, if munitions
hazardsare present. If accesstotheselandswererestricted, theNavy could be subject toless
stringent cleanup requirements there as well, unless contamination wereto migrate to areas
wherepeoplearepresent. Requirementsapplicableto theremoval of munitionsand cleanup
of related contamination, and potential pathways of exposure on Viequesfromthemigration
of contamination, are discussed below.

Requirements Applicable to Munitions Removal and Cleanup. I1n1997, EPA
promulgated a Military Munitions Rule” applicable to operationa ranges, in response to
requirements under the Federal Facilities Compliance Act of 1992. For purposes of
determining applicability to the Solid Waste Disposal Act, these regulations identify when
military munitions are considered a solid waste, and if these wastes are also hazardous, the
management and disposal standards that apply. According to these regulaions, munitions
are not considered solid or hazardous waste, and are therefore not subject to waste
management and disposal requirements under the Solid Waste Disposal Act, until they are
removed from the range. However, these regul ations do not specify when munitions must
be removed. Consequently, munitions can remain on an operational range indefinitely,
unless contamination from munitions migrates off-range, possibly requiring their removal
to eliminate the source of the contamination. The Navy routinely cleared some of the
unexploded ordnance from the bombing range on eastern Viegques when the range was
operational. The Navy was subject to regulations under the above munitions rule when
disposing of removed ordnance at the former NASD on the western end of the island.

When removing munitions from former training ranges, DOD is subject to cleanup
requirementsunder CERCLA. Thisstatute specifieshow the cleanup isto proceed from ste
ingpection to theimplementation of cleanup remedies. However, it does not specify cleanup
standards for specific hazardous substances, such as munitions or contamination that may

* |nformation obtained in a telephone conversation with EPA Region 2 officials on July 15, 2004.
% 40 CFR 266, Subpart M.
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have leached from munitionsinto the soil or water. Rather, CERCLA requiresresponsible
parties to clean up contamination according to legally applicable, relevant, and appropriate
(federal and state) requirements (ARARS).?

At thetime the munitionsrulefor operational rangeswas promulgated, EPA stated that
it was postponing final action on the status of military munitionsleft on closed or transferred
ranges, such as the former range on Vieques. The agency’s stated intent was to evaluate
DOD’s rule regarding Closed, Transferred, and Transferring Ranges Containing Military
Munitions (also known asthe DOD rangerule), that was under development at thetime. The
range rule was proposed in the Federal Register in 1997,%” but has not been finalized. When
or if such arule will be promulgated is uncertain & thistime.

In lieu of afinalized range rule, DOD has released a variety of guidance documents
intended to specify itsrequirements applicableto closed, transferred, and transferring ranges
that could be applied to cleanup as an ARAR. For example, on June 8, 2000, DOD posted
aNoticeof Availability for its* Interim Range Rule Risk Methodology (IR3M), Supporting
DOD’sRangeRule.”® ThelR3M wasintended to serve asa*“ guidancedocument to provide
a consistent methodology to assess and manage risks posed by military munitions,
unexploded ordnance, and other constituents.”

InJuly 1999, DOD issued safety standardsfor storing and disposing of ammunition and
explosives® Chapter 12 of this document includes standards for the removal of munitions
onformer trainingranges. These standards specify depths of soil excavation relativeto land
use, according to which munitions must be removed to protect public safety.* These
standards range from an excavation depth of 10 feet for commercid or residential use™ to
1 foot for limited public access uses, such aswildlife preserves. Excavation depths are not
specified if therewould be no public access to lands where munitions are present, nor isthe
extent to which munitions must be removed from underwater areas specified.

In addition to safety hazards, munitions can present other risksto human health and the
environment. A variety of potentially hazardous substances can leach from munitions into
the soil, surface water, and groundwater. There are no uniform standardsfor the removal of
munitions based on threats to human health and the environment, as there are for safety
hazards, discussed above. However, CERCLA requires the application of site-specific
standards that may be necessary to protect human health and the environment. Such
standards could specify the extent to which munitions must be cleared, if removingthemis
necessary to eliminate the source of contamination.

% 42 U.S.C. 9621(d).
162 Federal Register 50796.
% 65 Federal Register 36423.

? Department of Defense. DOD Ammunition and Explosives Safety Standards. DOD 6055.9-STD.
July 1999. Thefull text is availableat: http://www.ddesh.pentagon.mil/60559s99. pdf.

% |bid., p. 216.

¥ DOD’ssafety standards require removal of munitions 4 feet deeper than the depth that would be
necessary for construction, which could require excavation deeper than 10 feet depending on the
construction depth. For example, a construction depth of 8 feet would require that munitions be
removed to adepth of 12 feet.
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In a December 2003 report, the General Accounting Office (GAO, now renamed the
Government Accountability Office) looked at the statusof cleanup operationsat closed DOD
facilitiesthat are contaminated with military munitions.* The GAO report listed over 200
substancesthat can be present within military munitionsand identified 20 of these substances
that are of greatest concern dueto their widespread use and potentid environmental impact.
Among these 20 substances are perchlorate, trinitrotoluene (TNT), Royd Demolition
Explosive (RDX), His Majesty’ s Explosive (HM X) and white phosphorus. In addition to
these substances, munitions typically contain heavy metals such as lead. Lead that
accumulates on arange can leach into the soil or groundwater or be carried off site by storm
water. According to guidance prepared by the U.S. Army Environmental Center, these
impacts can easily pose an imminent hazard under RCRA, requiring corrective action.®

At thistime, EPA and the states have not established generally applicable standards for
all of the potentially hazardous substances that may be present in munitions, which could be
used asan ARAR to require cleanup under CERCLA. Site-specific standardsstill could be
applied to address particular threats. However, GAO'’s report notes that the current
understanding of the causes, distribution, and potential impact of substances leaching from
munitions into the environment is limited.** Limited knowledge of the risks that these
contaminants pose to human health and the environment could present challenges in
devel oping site-specific standardsthat are sufficiently protective. The nature of theimpacts
of substances leached into the environment from munitions, and whether they pose
unacceptable risks to human health and the environment, depend on numerous factors,
including the pathway of exposure, toxicity, dose, duration, and the sensitivity of theexposed
populations. The extent to which potentially hazardous substances have leached from
munitions into the environment on Vieques Island will not be known until the site
investigations are compl ete.

Possible Pathways of Exposure. As noted earlier, the prohibition on public
accessin the Wilderness Area, and the possibility of limited accessin the National Wildlife
Refuge, would significantly reduce exposure to contamination from contact with soil or
surface water. However, there are other possible pathways of exposure if contamination
wereto migrate outside of theseareas. At thisjuncture, a pathway of exposure to inhabited
areas in the central portion of the island from the migration of contamination through
groundwater appears unlikely. The groundwater has not been used as a primary drinking
source since 1978 because of high saline levels. The mgjority of residents receive their

% Genera Accounting Office. GAO-04-147. Military Munitions: DOD Needs to Develop a
Comprehensive Approach for Cleaning Up Contaminated Sites. December 2003.

¥ U.S. Army Environmental Center, Prevention of Lead Migration and Erosion from Small Arms
Ranges, p. 8-9.

% For example, there has been significant public concern about the potential risks of perchlorate,
which is commonly used in munitions propellants. There currently isnot an enforceablefederal or
statedrinking water standard for this substance that could be appliedto cleaning it up. The National
Academy of Sciences (NAS) is studying the health effects of perchlorate to assig EPA in
developing afederal drinkingwater sandard. Thestate of Californiaisin the process of devel oping
astandard aswdll, andisawaiti ng theresults of the NA Sstudy. Whileanenforceablefederal or gate
drinking water sandard for perchlorate has not been finalized at this time, EPA has applied site-
specific standards to the cleanup of perchlorate at some Superfund sites using sate public health
goalsas an ARAR under CERCLA. For alist of examples, refer to EPA’s web site at:

http://www .epa.gov/fedf ac/documents/perchl orate site summaries.htm.
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drinking water through a public water supply that is piped in from the Puerto Rico
mainland.®* A few public and private groundwater wells still exist on the island and are
occasionally used when the public water supply is interrupted.

The Agency for Toxic Substances and Disease Registry (ATSDR) released a public
health assessment of public drinking water supplies and groundwater on Vieques Island in
October 2001.%* The agency concluded that the public water supply was safeto drink. It also
concluded that water from wells used when the mainland supply is interrupted is safe to
drink, with the exception of one private well that contains water most likely contaminated
fromagricultural pollution.” Whileit appearsthat contamination from theformer bombing
range had not migrated todrinkingwater wellsat thetime of the ATSDR’ sassessment, EPA
or the Puerto Rico Environmental Quality Board could require the Navy to take actionsthat
would prevent migration in the future.

Another possible pathway of exposure is the consumption of contaminated fish and
shellfish. Contamination could migrate into the ocean from storm water runoff from the
beaches on the former bombing range or could leach into the ocean from underwater
munitions, possibly contaminating fish and shellfish populations. The consumption of
contaminated fish and shellfish could pose arisk to human health, depending onthetypeand
concentration of contaminants and extent of exposure. The ATSDR released apublic health
assessment for the consumption of fish and shellfish around Vieques Idand in June 2003.%
The agency conducted a survey indicating that nearly half of the residents on Vieques
consumefish one or two times each week. Heavy metalsin fish and shellfish were detected,
but the agency concluded that the concentrations were too low to harm human health.

These findings have been controversial among local residents who have attributed
varioussymptomsthat they have experienced to the consumption of contaminated fish. There
appear to be no data to confirm that the consumption of contaminated fish poses a health
threat at this time. However, EPA or the Puerto Rico Environmental Quality Board could
requirethe Navy to take cleanup actionsthat would prevent migration of contamination into
the ocean, based onthe possibility that the concentration of contaminantsinfish and shellfish
could rise to harmful levelsin the future if migration wereto occur.

Cleanup Costs at Eastern Vieques. The National Defense Authorization Act for
FY 2002 did not address liability for the costs of environmental cleanup on eastern Vieques
in authorizing the transfer of these lands from the Navy to the Department of the Interior.

% Asaresult of the salt water intrusion into the groundwater, an underground pipelinewas built in
1977 from the Puerto Rico mainland. M ost residentsreceive their drinking water from this pipeline.
Thiswater is stored in above-ground tanks prior to distribution.

% Agency for Toxic Substances and Disease Registry. Public Health Assessment: Drinking Water
Supplies and Groundwater Pathway Evaluation, Isla De Vieques Bombing Range, Vieques, Puerto
Rico. October 16, 2001. The full text of the assessment is available on the agency’s web site at:
http://www.atdr.cdc.gov/HA C/PHA /viequesivie_toc.html.

%" The ATSDR reports that a public health hazard advisory has been issued for this well, and that
residents have been personally informed that the water from this well is not safe to drink.

% Agency for Toxic Substancesand Disease Registry. Public Health Assessment: Fish and Shellfish
Evaluation, Isla De Vieques Bombing Range, Vieques, Puerto Rico. June 27, 2003. The full text
of the assessment is available on the agency’ s web site at:

http://www.atsdr.cdc.gov/HA C/PHA /viequesfi sh/viequespr-toc.html.
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Asisthe case for the former Naval Ammunition Support Detachment on western Vieques,
the Memorandum of Agreement for the transfer of lands on the eastern side of theisland to
the Department of the Interior stipulated the Navy’ s acceptance of the liability for the entire
cleanup of contamination that was present at the time of the transfer. The memorandum
specifies that:

... [the] Navy shall have sole and exclusive federal responsibility to fund and implement
any Response A ctions (including operation and mai ntenance) required by applicablelaw
or implementing regulations, including but not limited to CERCLA and RCRA, to
address Environmental Contamination resulting from the activities or presence of DOD
(including entities acting with permission or under the authority of or in a contractual
relationship with DOD) or which is present at the time of the transfer by [the] Navy to
[the Department of the] Interior (including contamination subsequently discovered),
except to the extent that [the Department of the] Interior or a third party caused or
contributed to such contamination after the date of the transfer.*

Asisthe casefor the cleanup of the Naval Ammunition Support Detachment, the Navy
will alocate funding for cleanup on the eastern sde of Vieques from its Defense
Environmental Restoration Account. As noted earlier, this account is funded in the annual
appropriations bill for DOD. Congress does not typically specify how funding under the
environmental restoration accountsisto be allocated among contaminated sites. Rather, the
Navy will determine the allocation of funding for the cleanup on eastern Viegues on an
annual basis, taking into consideration the availability of appropriations by Congressand the
competing cleanup needs of the other contaminated sites for which the Navy isresponsible.

The Navy has calculated preliminary estimates of the costs to complete cleanup on
eastern Vieques. Asindicated inthetable on page 3, these estimatestotal $103 millionfrom
FY 2004 through site completion. The accuracy of these estimates depend on numerous
factors. Among these factorsiswhether theland continuesto be administered as a National
Wildlife Refuge and a Wilderness Area by the Department of the Interior, as required by
current law. Some stakeholders advocate the transfer of these lands to private property
developers. If Congress were to amend the law to allow the property to be transferred to a
private entity for aland use with a greater potential for human exposure, the cleanup could
be more cogtly. For example, if the land were used for tourism or resdential development,
the degreeto which the contamination woul d need to be remediated could be more stringent
and thereforemore costly. Costsestimatesfor theremoval of munitionsand related cleanup,
and for non-munitionscleanup, are discussed separatel y be ow, including abreakdown of the
total $103 million estimate.

Cost Estimates for Munitions Removal and Related Cleanup. 1n May 2004,
the Navy estimated costs of $2 million in FY2004 and $8 million in FY2005 for
investigating the presence of munitions and munitions-rel ated contamination on the former
bombing range, and other areas of eastern Viegqueswhere munitions may be present.”® Costs
in FY2004 are for developing and implementing work plans to perform these site
investigations, to definethe siteswheretheinvestigationsareto be conducted, and to prepare
a preliminary munitions response plan for eastern Viegues. Costs in FY 2005 are for

% Memorandumof Agreement between the Navy and the Department of the Interior. April 30, 2003.
Article VI(A). p. 6.

% Information obtained from awritten communication with the Department of the Navy, Office of
Legidative Affairs, Office of the Secretary of Defense, May 10, 2004.
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conducting investigations for which work plans are complete and for beginning theremoval
of munitionsin areaswhere completed siteinvestigationsindi catethegreatest risk. TheNavy
plansto continue siteinspectionsin other areasand to collect datato assessthe overall scope
of its munitions response plan for eastern Vieques.

TheNavy has estimated additional costs of $76 million to clean up the former bombing
range and other munitionstraining areasfrom FY 2006 and “beyond.”*! This estimate covers
the Live Impact Area (900 acres), Eastern Conservation Area (200 acres), Surface Impact
Area (2,500 acres), Eastern Maneuver Area (6,000 acres with munitions concern), and
beaches (public access, except for the Live Impact Area.) The Navy considers its cost
estimate of $76 million to be preliminary. This estimate may require further calculation as
more is learned about the presence of munitions that will require clearance. Significant
uncertaintieswill remanuntil thesiteinvestigationsare complete, and thelevel of munitions
clearance is established.

The Navy assumes that $30 million of its $76 million estimate would be for munitions
removal and related cleanup around the 900 acres that constituted the Live Impact Area of
theformer bombing range. The $30 million would be for conducting surface sweepsto clear
munitions aong the perimeter of thisareato allow the Department of thelnterior to enforce
the statutory prohibition on public access, respond to fires, and manage protected habitat.
Thisamount also includes costsfor the construction of fencesat key pointsto prevent public
access, and the posting of signsto warn possibleintruders of accessrestrictionsdueto safety
hazards. The Navy’s cost estimate does not include removal of munitions or the cleanup of
munitions-related contamination within the 900-acre areaitsdf. The Navy’s estimate does
not include costs for these actions based on its assumption that enforcement of the statutory
prohibition on public accesswould prevent exposureto safety or health hazards. However,
these costs could rise if contamination were to migrate off-range and present a pathway of
exposure, possibly requiring the clearance of munitions to eliminate the source of the
contamination.

Cost Estimates for Non-Munitions Cleanup. InMay 2004, the Navy estimated
costs of $1.9 million in FY 2004 and $1.0 millionin FY 2005 to conduct site investigations
at the 12 sites identified in the RCRA Consent Order.** As noted above, investigation of
potential contamination at these sites does not include the former bombing range, or other
areas where munitions may be present. These cost estimates are based on actions to which
the Navy and EPA have formally agreed under the Consent Order. The Navy estimates
additional costs of $14 million through 2014 to complete all necessary actions to clean up
contamination at these sites. The Navy based this estimate on previous environmental
assessments performed prior to the RCRA Consent Order.

Cleanup completion costs could be higher than estimated if the earlier assessment did
not identify all contamination, possibly resulting in more extensive cleanup actions being
required. Evenif theearlier assessment isaccurate, the Navy’ sassumed cleanup actionshave
not received approval from EPA, which would not occur until the site investigation is
completeand actionsto addressthe contamination have been sel ected. Costs could be higher
if EPA were to require more extensive actions than the Navy has assumed.

“1bid.
2 1bid.
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Comparison to Cleanup Costs on Kaho’olawe Island. Numerous press
articles have stated that the roughly $400 million® in cleanup costs of the Navy's former
bombing range on Kaho' olawe Island* in Hawaii is an indicator of the “true” costs facing
the Navy at Vieques. The Navy began a comprehensive cleanup of theisland in 1993 and
transferred control of access to the State of Hawaii in November 2003 upon completion of
the cleanup. The Memorandum of Agreement for thetransfer of Kaho’ olawe from the Navy
tothe State of Hawaii specified that munitionswould haveto be cleared to alevel that would
alow public access. The agreement stipulated that all munitions would be cleared from
100% of the surface, and that 25% of the land would be restored to the point that it would
be safe for multiple uses, one of which ishuman habitation.** There has been disagreement
asto whether the Navy met these standards in cleaning up the island.

There are no munitions clearance levels stipulated in the Memorandum of Agreement
for the transfer of land on Vieques Island from the Navy to the Department of the Interior.
Asdiscussed earlier, the National Defense Authorization Act for FY 2002 prohibits public
accessin the former Live Impact Areathat isto be managed asaWilderness Area. The Act
does not specify the extent to which the public may have access to other lands in eastern
Vieques that the Department of the Interior isto manage as a National Wildlife Refuge.

From a public safety standpoint, neither of the above land uses would necessitate the
clearance of munitions at Viegues to address explosive hazards, which are similar to
clearance levels at Kaho'olawe Island. Consequently, the extent and costs of removing
munitions may be lower at Vieques. However, if contamination on the former bombing
range on Viegques were to migrate and present a pathway of exposure, amore extensive and
costlier cleanup than the Navy has assumed may be required.

Culebra Island

Culebra Idland is located nine miles north of Vieques Island, and was once part of a
comprehensive training range complex for the Navy along with Viegques. President
Roosevelt placed Culebra Island under the control of the Navy in 1901, and the Navy
conducted training exercises on the island and its surrounding waters through 1975. In
response to concern about public safety hazards posed by live-fire training on Culebra,

*® Congress appropriated a totd of $460.5 million for the cleanup of Kaho'olawe Island from
FY 1993 through FY2004. Beginning in FY 1995, Congress appropriated funds for this purpose
under anew line-itemaccount, the Kaho' olawelsland Conveyance, Remediation, and Environmental
Restoration Trust Fund, to set aside dedicated funds for the cleanup.

* Kaho' olawe Island islocated six miles southwest of Maui and coversaland areaof approximately
28,000 acres. The Navy used the uninhabited island as abombing range for training exercisesfrom
1941 through 1990. The entireisland was usedfor training purposesup to the 1970's. After that time,
only 1/3 of the island was used for these activities. See the Navy’'s web site for additional
background information at: http://www.hawaii.navy.mil/CNBDATA/Kahoolawe/i ndex.htm.

45 Memorandum of Agreement between the Navy and the State of Hawaii, May 6, 1994, Article V1.
The full text of the Memorandum of Agreement is available on the above web site. As passed by
the Senate, Section 314 of the National Defense Authorization Act for FY2003 (S. 2514, S.Rept.
107-151) would have revised the terms of the Memorandum of Agreement to require the Navy to
remove munitionsfrom 75% of the surface of Kaho' olawe Island, rather than 100%, dueto concern
about the feasibility of removing munitions from all surface areas. This provision was not adopted
in conference, which kept the original cleanup standard of the memorandum intact.
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Congressincluded provisionsin Section 204 of the Reserve Forces Facilities Authorization
Act of 1974, which directed the Navy to ceaseits operations on and around the island and
to relocate them elsewhere.*®

In accordance with this Act, the Navy turned the land over to the General Services
Administration in 1975 for transfer to non-federal entities for conservation and public
recreational purposes. The federal government retained a portion of the land, which is
currently managed as a National Wildlife Refuge by the Department of the Interior. For
safety purposes, public access was to be limited in areas of the transferred land where
munitionswere present. Section 204(c) of the 1974 A ct addressesthe expenditure of federal
funds for environmental cleanup on the island:

Notwithstanding any other provision of law, the present bombardment areaon theisland
of Culebrashall not beutilized for any purpose that would require decontamination at the
expense of the United States. Any lands sold, transferred, or otherwise disposed of by
the United States as aresult of the relocation of the operations referred to in subsection
(@) [ship-to-shore and other gun fire and bombing operations of the U.S. Navy] may be
sold, transferred, or otherwise disposed of only for public park or public recreational
purposes.*’

Several legal issues are raised by the above provision. The threshold issue is whether
it barsfederal expenditures or land uses —that is, whether it prohibits any decontamination
expenditures by the United States on Culebraor, read moreliterally, prohibitsland usesthat
would require decontamination expenditures by the United States. The two readings are
quite different. The first blocks any federal expenditure for cleanup, while the second
contemplatesthe possibility of federal expenditurefor thispurposein certain circumstances
(astheresult of pre-1974 activities, or post-1974 activities, improperly alowed or carried out
in open violation of the act).

If thisinitial issueisresolved in favor of prohibiting all payments by the United States
for cleanup after 1974, asecond issue arises. What is the effect of CERCLA’ s enactment in
1980, and subsequent amendments in 1986 that clarified the applicability of CERCLA to
federal facilities? The broad cleanup authorities in CERCLA, on their face, recognize no
exception for Culebra. Thus, one must ascertain whether CERCLA by implication amends
the 1974 law to repeal its expenditure-barring language, or whether the 1974 prohibition
remainsin effect asan exception to CERCLA. If the 1974 language is construed merely as
aland use prohibition, therewould not be a conflict with CERCLA, which would allow the
federal government to pay for cleanup actions if the land is being used for purposes that
would require remediation to protect human health and the environment. This issue is
fundamentally legal in nature and is beyond the scope of this memorandum. At thistime,
CRSisnot aware of any litigation regarding the authority of the federal government to pay
for the cleanup of Culebralsland.

To protect public safety, the Army Corps of Engineers has paid for the limited removal
of some munitions from the surface of the island in publicly accessible areas since 1995.
These areas include beaches and campgrounds where munitions have been found in the soil
or have washed up on the beach from the ocean. The Corps has conducted these removal

* P.L. 93-166, Section 204.
*"P.L. 93-166, Section 204(c).



CRS-16

actionswith authorities provided under CERCLA to addressimmediatethreats. The Corps,
rather than the Navy, has performed these actions, as the Corpsis responsible for cleaning
up al Formerly Used Defense Sites (FUDS). These stes are properties formerly owned or
leased by DOD, which were decommissioned prior to the first round of base dosings in
1988. The Corps included the former bombardment areas at Culebra lsland in the FUDS
program, as these areas were decommissioned in 1975.

Through the end of FY 2003, the Corps reports that it had spent $1.6 million on the
removal of munitionson Culebralsland, and estimatesthat additional fundsof $14.4 million
will be needed from FY 2004 through completion of planned removal actions (extent of
removal and completion date not specified).*® The funding for these activities comes out of
the Defense Environmental Restoration Accountfor FUDSstes. Asisthecasefor theNavy,
Congress appropriates funding for the Corps’ Defense Environmental Restoration Account
in the annual appropriations bill for DOD. The Corps allocated the above $1.6 million in
funding for the removal of munitions on Culebra Island from this account, based on the
availability of annual appropriations and the competing cleanup needs of other FUDS sites
across the country.*

Status of NPL Site Listing

In June 2003, the Governor of Puerto Rico, SilaM. Calderon, requested that EPA list
Vieques Island and nearby Culebra Island as a single ste on the National Priorities List
(NPL) of the nation’smost hazardous waste sites.®® Local residents have expressed concern
about the pace and degree of the cleanup that is being done on Culebra, and have advocated
including it in the NPL site listing along with Vieques. In response to local concern about
risksto fisheries, swimmers, and divers, Governor Calderon requested that underwater areas
around both idands, which contain munitions, be included in the site listing.

EPA issued a proposal for the NPL site listing in the Federal Register on August 13,
2004.5* The proposal is open for public comment through October 12, 2004.2 EPA has

8 Department of Defense. Defense Environmental Restoration Program Annual Report to Congress
for FY2003. April 2004. Appendix B, p. B-2-19.

9 As of the end of FY 2003, DOD reports that there were 2,233 FUDS sites in the United States
where cleanup was not complete, and estimated that $15.6 billion in funding woul d be necessary to
complete cleanup at these sites, of which $12 billion would be for removing unexploded ordnance
and cleaning up munitions-related contamination. Department of Defense. Defense Environmental
Restoration Program Annual Report to Congress for FY2003. April 2004. Appendix B, p. B-6-1.
Appendix C, p. C-5-1.

*® CERCLA allowsthe governor of each state or U.S. territory to designate one site for inclusionin
the NPL (42 U.S.C. 9605(a)(8)(B)). This authority had not been used in Puerto Rico prior to the
governor’ srequest to list Vieques and Culebraon the NPL. EPA primarily adds sites to the NPL
based on the Hazard Ranking System (HRS), which assesses potential threatsto human health and
the environment. A site listed at the request of a governor is not subject to scoring under the HRS
to determine eligibility for listing. However, an HRS assessment may be useful in informing the
cleanup process. For further information onthe HRS, refer to EPA’ s web site at:
[http://www.epa.gov/superfund/programs/npl _hrs/hrsint.htm.]

*1 69 Federal Register 50115.

°2 |isting a site onthe NPL is subject to standard federal rulemaking procedures, involving formal
(continued...)
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proposed two options for listing Vieques and Culebra on the NPL. The first option would
involve listing both islands as one comprehensive site, as the Governor requested. The
second option would be to list the two islands as separate sites. Under the second option,
EPA statesthat it would “ go forward with afinal rulelisting Viegues and postpone thefinal
listing decision of Culebrato allow the compl etion of aMemorandum of Agreement [for the
cleanup] between Puerto Rico and [the] Army.”>

According to EPA, Puerto Rico and the Army have agreed to this second option for the
sitelisting. EPA acknowledgesthe possibility of deciding not tolist Culebraasan NPL site
under this second option, and instead, alow the cleanup to be determined by the
Memorandum of Agreement. While the agreement itself would not be subject to public
comment, the cleanup actions necessary to fulfill it would be open to comment prior to being
finalized. EPA did not expressly stipulate arationale for listing the two islands separatdy,
other than to pursue the cleanup of Culebra under the special agreement noted above.

If the site listing for Viequesis finalized, the Navy would perform the entire cleanup
of theisland under CERCLA, with oversight from EPA and the Puerto Rico Environmental
Quality Board. As discussed earlier, the Navy is conducting a cleanup investigation on
western Vieques under CERCLA, but the cleanup investigation on eastern Vieques is now
being done under RCRA.. The cleanup of eastern Viequeswould be performed in accordance
with CERCLA if the area proposed for listing is finalized. Until afinal decision regarding
the site listing is made, it is unclear whether RCRA or CERCLA would be used to govern
the cleanup on eastern Vieques, including the former bombing range. The Army Corps of
Engineershas been performing the cleanup on Culebral sland in accordance with CERCLA.
Therefore, listing it on the NPL would not alter the statute applicable to the cleanup there.

Implications of Site Listing for Environmental Cleanup

Thetwo proposed optionsfor the site listing have certain implicationsfor the cleanup.
The primary argument in favor of listing Vieques and Culebraonthe NPL asone siteisthe
potential for an expedited cleanup through greater coordination among DOD, EPA, and the
Puerto Rico Environmental Quality Board. If both islands arelisted as one site, these three
entitieswould enter acomprehensivefederd facility agreement that would outlineaplanfor
the entire cdleanup. Proponents assert that a comprehensive agreement would be more
efficient than entering separate agreements for each contaminated area. From their
perspective, putting asingle agreement in place also might help to avoid potential confusion
as to which requirements are applicable to the cleanup of contaminated areas. Listing
Vieguesseparately from Culebrawould entail different agreementsfor the cleanup, possibly
providing less opportunity for increased coordination of the partiesinvolved in the cleanup
of both islands.

Proponents of the site listing for Vieques also maintain that there is the potential for
gaining approval of cleanup actionsmorequickly on eastern Viequesunder CERCLA, rather
than RCRA, asthere generally arefewer administrative proceduresfor the approval of such
actionsunder CERCLA. For example, RCRA typically requirespermitsto be obtained prior

%2 (...continued)
notice of the proposed listingin the Federal Register, recei pt and consideration of public comment,
and notice of final listing in the Federal Register.

* 69 Federal Register 50115.
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to the implementation of cleanup actions, whereas CERCLA does not. Although the Navy
would not be subject to RCRA’ spermitting proceduresunder CERCLA, theNavy would still
be subject to federd regulations for the selection of cleanup actions.* These regulations
require the opportunity for community involvement prior to the final selection of such
actions, for which a Record of Decision (ROD) is made publicly available. Regardless of
differences in procedure, performing the cleanup under CERCLA would not alter the
stringency of the cleanup relativeto RCRA, asthe cleanup requirements under both statutes
arevery similar.

Proponents also favor a comprehensive site listing for Vieques and Culebra from the
standpoint of community involvement. If asingle sitelisting isfinalized, DOD would be
authorized to provide acentralized public forum through which local residents could obtain
information on all of the cleanup actions at Viegques and Culebra. If the two islands were
listed separately, the opportunity for public participation may besplintered between different
forums.

DOD is authorized to provide two different types of forums through which the
community isinformed about cleanup actionsthat are being considered. DOD may establish
a Technical Review Committee at a site under its jurisdiction where thereis arelease or a
threatened rel ease of ahazardous substance, and may establish aRestoration Advisory Board
at asite under its jurisdiction where environmental restoration activities are being planned
or implemented.>® These committees or boards usually hold meetings on aquarterly basis
toinform the public about the status of the cleanup and provide citizenswith the opportunity
to express concerns about proposed actions in person to federal and state officids.

DOD reports that it formed a Technical Review Committee in FY 2001 to inform
citizens about the status of cleanup on former NASD |lands|ocated on western Vieques.® At
the request of the community, DOD indicates that it plans to convert this committee into a
Restoration Advisory Board in FY 2004." If Vieques and Culebra are listed as asingle site,
DOD would be authorized to establish one board through which citizens would receive
comprehensive information regarding the cleanup. Otherwise, DOD might establish a
separate board for each island, requiring citizens to attend meetingsin different locationsto
gain a comprehensive understanding of cleanup actions that are being considered.

Related to the issue of community involvement, an NPL site listing would make grant
funds available for technical assistance to help citizensinterpret and review documents and
other information on cleanup actions being considered. CERCLA authorizes EPA to award
up to atotal of $50,000 ingrantsfor technical assistanceto communities|ocated adjacent to
an NPL site.® In March 2004, EPA awarded atechnical assistance grant in the amount of
$20,000 to community groups to help citizens understand the cleanup investigation on

> 40 CFR 300.430.

510 U.S.C. 2705(c)-(d). For further information on stakeholder involvement, see DOD’ sweb site:
[http://www.dtic.mil/envirodod/Stakeholder/ W Community/SI_ WCRAB.htm.]

*¢ Department of Defense. Defense Environmental Restoration Program Annual Reports to
Congress for FY2004. April 2004. Appendix A, p. A-149.

57 1 bid.
58 42 U.S.C. 9617(e).
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eastern Viequesthat is currently being done under RCRA.>° EPA reportsthat it was able to
award this grant with discretionary funds of the Office of the Administrator.*

If Viequesand Culebraarelisted asonesite, up to $50,000 in grantswould be avail able
under CERCLA for technical assistanceto theresidents of bothidands. Thisamount would
be in addition to the $20,000 grant that EPA has already awarded under the RCRA
investigation. On the other hand, listing the two islands as separate Stes has a least one
possibleadvantagein that doing sowould alow up to $50,000 in grantsto be madeavailable
for technical assistance to residents of each island, for atotd of $100,000 in such grants.
However, EPA hasindicated the possibility of not listing Culebraon the NPL, and allowing
the cleanup to be determined through a Memorandum of Agreement between Puerto Rico
and the Army. If this were to occur, the residents of Culebra would not be €eligible for
technical assistance grants, as EPA isauthorized to award fundsfor this purposeonly at NPL
sites.

While proponents of the NPL site listing see potential advantages with regard to the
pace of cleanup and the scope of community involvement, DOD would not be required to
clean up contaminated areas to a more stringent level if Vieques and Culebra are listed
together, separately, or not at all. CERCLA (or RCRA) apply to contaminated areas even
if they are not listed on the NPL.** Rather, the NPL identifies potentially contaminated sites
that warrant investigation and serves as a list of priorities for information and planning
purposes. Listing a site on the NPL does not determine the degree of deanup, nor does it
increase the avail ability of funding.

However, if the Navy were designated asbeing solely responsiblefor the cleanup under
thesitelisting, instead of jointly with the Corps, lessfunding might beavailable for cleanup.
Asdiscussed earlier, cleanup funding for Viegques currently comes out of the Navy’sDefense
Environmenta Restoration Account, and cleanup funding for Culebra currently comes out
of the Corps Defense Environmental Restoration Account for FUDS sites. If the Corps
current responsibilities at Culebra aretransferred to the Navy under asingle site listing, the
FUDS account may no longer be available, leaving only the Navy’s account to fund the
cleanup.

From the standpoint of the opportunity to bring citizen suits, there is dso a possible
disadvantage to performing the cleanup under CERCLA, rather than RCRA, regardless of
whether Vieques and Culebra are listed on the NPL. While EPA and the Puerto Rico

% See EPA’s web site: [http://www.epa.gov/region02/news/2004/04040.htm.]
% Information obtained in a telephone conversation with EPA Region 2 officials on July 28, 2004.

. CERCLA appliesto the release of hazardous substancesin the United States, whether or not asite
islisted onthe NPL (42 U.S.C. 9604). RCRA applies to the management and disposal of solid and
hazardous wastes, and requires corrective actions to clean up contamination resulting from these
activities (42 U.S.C. 6901 et s=q.). DOD is required to implement its Defense Environmental
Restoration Program in accordance with CERCLA, regardless of whether or not a siteislisted on
theNPL (10U.S.C. 2701(a)). However, in practice, DOD followsreguirements under RCRA, rather
than CERCLA, toclean up contamination at active waste disposal sitesoperated with permitsissued
under RCRA. For example, theNavy isconducting acleanupinvestigation under RCRA on eastern
Viegues, asitsfacilities on these lands were active at the time theinvestigation beganin 2000. The
stringency of the cleanup isessentially the sameunder CERCLA or RCRA, asthecleanup processes
are very similar under both statutes.
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Environmental Quality Board areresponsiblefor overseeingthecleanup, theright of citizens
to sue isameans by which the community can take enforcement action against DOD if they
believe that the department is not conducting the cleanup in accordance with statutory and
regulatory requirements. CERCLA and RCRA differ in at least one substantial way, with
regard to the time frame within which citizens have the right to sue. The citizen suit
provision in CERCLA (or any other federal 1aw) cannot be invoked in most “challenges to
removal and remedial action” under CERCLA % until the removal or remedid action is
completed.®® Cleanup actionstaken under RCRA have no such timing restriction.* Citizens
may sue under RCRA at any point during the deanup process, as opposed to after the
completion of the action in question under CERCLA.

Conclusion

Whether or not Viegques and Culebra are listed on the NPL, and regardless of whether
CERCLA or RCRA are applied, the extent of the cleanup will depend on threats to human
health and the environment and the types of remediation that will be deemed necessary to
addressthese threats. The pace of the cleanup will depend on the extent to which the ste
investigationsreveal immediate threatsthat requiretime-critical removal actions. Otherwise,
long-term remedial actionsmay beused to addresspotential threats of exposure. Depending
on the remedy sdected and the quantity of contamination, long-term remediation can take
several years or even decades in some cases, making for alengthy cleanup.

Whatever actions are required, the progress of cleanup will ultimately depend on the
availability of federal funding to pay for the remediation. The Defense Environmentd
Restoration Accounts are currently the only source of funding for cleanup on Viegues and
Culebra. How much would be available under these accountsfor these areasis limited by
annual appropriations by Congress and the competing needs of other contaminated sites
across the country. The avalability of federd funding for cleanup at Culebra is further
complicated by the legal issue of whether the Reserve Forces Facilities Authorization Act
of 1974 prohibits federal expenditure for decontamination of the island.

%242 U.S.C. 9659.
842 U.S.C.9613(h). See, Clinton County Commissionerv. U.S. EPA,116 F.3d1018 (3“. Cir. 1997).
42 U.S.C. 6972.



